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THE AUTHOR. 




The following Treatise had been designed, and 
was in a forward state of preparation for the 
press, before the Bishop of London announced in 
the House of Lord^, his intention to bring the 
subject of Oaths, as now administered in Eng- 
land, under the notice of Parliament; when his 
sentiments were cordially hailed by the Lord 
Chancellor. The effect of this announcement on 
my mind was far from discouraging. I received 
it as an intimation that the present time opened 
a favourable opportunity to any one who beheved 
that he was able to assist in throwing light on 
this important, hut ill-understood subject. It 
warned me, indeed, of a fact, which under other 
circumstances might have deterred me from carry- 
ing my design into execution — that the powers 
of master-minds would be brought to bear on the 
({iiestions wliich I had been pursuing ; but I was 



encouraged, nevertheless, by a hope, that if the 
result of my labours were now made publii.', they 
might not be altogether fruitless. 



In publisliing these pages, I i 
to be understood as offering a theoretical system, 
complete in all its parts, and exhausting tlie 
subject either in its principleB or its details. 
Were some one of more adequate abilities and 
greater leisure to undertake such a work as 
would be worthy of a place among the lasting 
productions of the age, (and certainly the sub- 
ject would amply deserve the best thoughts, 
and the time of the most able among our writers,) 
it would be a source of much satisfaction to mc, 
were 1 allowed to hope that my own researches 
had been in any way made subservient to such 
an undertaking. My object is altogether prac- 
tical : and it will be fully secured if I shall 
have contributed in any measure to excite among 
Christians an interest in the subject more com- 
mensurate with its moral and religious import- 
ance, than now seems generally to prevail ; and 
shall have been able to assist others in forming 
a right judgment on the present stute nf oaths 



among us. I entertain no doubt, that inquiry, 
if rightly conducted, must, under God's blessmgi 
lead to good. 



To many of my friends I ani gratefiilly 
indebted for advice and assistance; and although 
this is not the place for expressing my thanks 
to them individually, I must be allowed to 
make one exception, because I could not other- 
wise satisfy my own sense of what is due from 
me, on a point which must be interesting to 
us all. In the British Museum, not only was 
I readily supplied with such of its rich stores as 
I could myself inquire for; not only was every 
facility afforded me of carrying on my researches 
in my own way ; but most valuable information, 
new clues, and important suggestions, were 
voluntarily and kindly ofiered me; and a lively 
interest was shown in the success of my pursuit, 
BUch as was equally honourable to the officers 
of that institution, and beneficial and gratify- 
ing to myself. This spirit appeared to reign 
throughout the establishment, and I sball always 
feel indebted to every menil)cr of it, to whom 
I made any application, or with whom I had 
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any intercourse. Still, from Sir Henry Ellis, 
and Mr. Ponizzi, I pannot withhold my especial 
acknowledgments. The extent and depth of their 
knowledge seemed to be equalled only by the 
pleasure and satisfaction which they felt in 
imparting it. 

J. E. T. 



24, Bedford Squars, 
January 30, 1834. 
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CHAPTER L 
IXTRODrCTOR V. 

The pncdcaJ questioD« on vfaicfa I hare 
deavouied, in the following treadle, to throfv 
light, are chieflj these three : — 

First: Are Oaths, m themaelTe&, lavfol to a 
Christian? or, are ther altogether pmhihmd by 
the Gospel? 

SeeoDidIv: If oaths are in tfaeniKlTes lavf-J. are 
they, as at present a diniiiiUfi c d and taken in tLz^ 
land, calculated to pranole troth and justice r jod 
are they agreeable to the spirit of the Beiig^flo 
which we profess ? 

Thirdly: If any alteratioDs in our «Tit£sa of 
oaths should appear desirable, on what priaczples. 
and by what means, may such changes be caoct 
safely and sads&ctorilT eflected ? 

The discussion ci these questions I originally 
intended to reaefTe» till the reader had been pot in 
poseesoon ct such historical informatioD go the 
subject, as I had been aUe to glean. Afterwards, 
however, beoomiDg apprehensive that such an 
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arrangement might, in effect, tlirow these questions 
into the back-ground, and make them appear 
subjects of secondary consideration (whereas my 
desire was, that every other part of the work should 
bear more or less directly on their elucidation), 1 
resolved to enter upon them at once, after a few 
preliminary remarks. 

The reader then will observe, that tlie treatise is 
divided into three parts. 

In tiie first, having trac-ed oaths to their origin, 
and offered some reflections on their essential charac- 
teristics, I proceed to investigate in succession, those 
three practical points of inquiry ; the importance of 
which, whether to society or to its individual mem- 
bers, will not probably be doubted ; and each of 
which demands a serious, calm, and unprejudiced 
examination. 

In the second portion, I have attempted to trace 
the history of Oaths, from the first mention of them 
in the Bible, through different ages and countries, 
down to tile present time. The facts and argu- 



ments introduced in this division of the 



ork. 



may 



not perhaps seem, every one equally, subservient 
to the main object ; but I have good hope that, 
whilst the greater part of them may prove to be 
generally interesting, merely as incidents illustrative 
of various passages in history, tiiey are collectively 
calculated to assist us in taking a correct view of 
all the chief subjects of our investigation. 




IMHODLTTION. 3 

3 port, I have annexed aii historical dis- 
sertation on Perjury, with reference botli to its 
moral guilt, and to its punishment as a crime 
againet the State. 

For the thirtl portion, I have reserved such dis- 
cussions, and fiuch insulated facts and anecdotes 
connected with our subject, as might have been 
thought to impede the progress of our inquiry, had 
they been introduced into the body of the work. 



Nu one, by reading this treatise, will be mode 
more sensible of its imperfections than I am 
already : and most sincerely do I acknowledge my 
regret, that the task has not fallen on one able to 
conduct the inquiry in all its bearings in a manner 
more worthy of its great importance and true 
character. I trust, however, that my mind has 
been influenced throughout, by the single desire of 
finding the truth ; and in the practical application 
of the result of my inquiries, of following only as 
the truth might seem to lead me by the hand. I 
may be allowed to add, that in the remarks and 
suggestions which I have ventured to offer on the 
present state of Oaths among us in England, the 
principle by which I have been guided is this : — 
that whilst change, generally speaking, is in itself 
an evil, and is therefore never to be adopted lightly, 
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or for its own sake ; nevertheless it is the office not 
of hatred but of love, — not of unkindness, but of 
friendship, — not of rashness, but of judgment, — 
first, to inquire with diligence for the safest and least 
painful remedy of any evil under which the objects 
of our care and regard may be labouring, and then 
to recommend the cure witli tenderness, but with 
honest V. 
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misunderstocxi him to say), that whatever goes 
further llian the mere passing of one's word is 
itself sinful, but that its source is evil ; it originates 
in what is in itsolf bad. And undoubtedly the evil 
in which oaths take their rise is the prevalence of 
falsehood and wrong, and tlie consequent pre- 
valence of suspicion and distrust*. It is because we 
do not place confidence in the veracity of men in 
general, when they profess to speak the truth ; it 
is because we cannot rely upon their good faitli, 
when they make a bore promise, that we are driven 
to seek for something more satisfactory to ourselves, 
by imposing upon them a more binding responsi- 
bility than that of their mere word. 

Sucll an obligation has been supposed io every 
age and coimtry of the world to be affonied by the 
interposition of an Oath. Through all the diversi- 
fied stages of society, from the lowest barbarism to 



a between man and nian. Thoenrlieat and most 
celebrated writers of the Christian church, txcm tii me to 
have considered tliem as applicable to all Oaths. Which- 
ever of tbeno two views we adopt, H is words equally refer 
UB to the origin of the ovil. Augualin (De Verb. Apost. 
Jac. V.) takes the view adopted hi this chapter. 

* Hesiod represents " Strife," the Malignant Deity, to 
have been the parent of a thousand evils, enumerating a 
long and black catalogue ; and, as though he would put 
that end to the climax, beyond which nothing further could 
be conceived, he adds, "And that which most of alt is the 
bane of niortnl men, should any voluntarily incur the guilt 
of perjury, — am Oath." Theoyon. 230, 231. 
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civilized life, — where tlie 



jf c 



the highest cultivation 
true religion has Iieen ])rofessed, no less tlian where 
paganism has retained its hold, recourse has been 
liail to Oaths as afibrding the nearest approximation 
to certaintv in etndence, and the surest pledge of the 
]>erformance of a promise*. Even in the present 
state of society, among professed Christians, how- 
ever it niay be lamented ax a proof of the deficiency 
of sound religious principle, an oath seems to be 
considered necessary, as impressing the mind of 
almost every one, with a more a«-fid sense of die 
guilt and danger of falsehood, and of the religious 
obligation to speak the very triitl), — the whole 
tnilii, and nothing hut the truth-f-. Whoever 
offends by falsehood, after binding himself by an 
oath to speak the truth, offends (as Archdeactm 

• " HoreuB," or the God at Oalhs, is saiil to be the son 
of Eris, or Contentioa ; and h.h\es tell us, that in the golden 
age. nhen men were strict observers of the lava of truth and 
justice, there nas no occasion for oaths, nor any use made 
of tliem. But when thej began to degenerate from their 
primitive simplicity, when truth and justice nere boDishcd 
out of the earth, when every one began to lake advantage 
of his neighbour bj cozenage and deceit, and there was no 
trust to be placed in any nian's word, it was high time to 
think of some expedient, whereby they might secure theia- 
sclvcs from the ftaud and falsehood of one another: hence 
hatl ooths their origin. Potter's Anti<]., b, ii., c. G. 

"* The Solirilor-General, Murray, in the celebrated case 
of "Omychund and Barker;'' to which we shall have 
occasion fiequently to refer, says, " No country can subsist 
a twelveroocth, «herc an oath is not thought binding; for 
the want of it must neeessarily dissolve society." 
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Paley remarks) with » higli hand, in the face of 
God, and in defiance of the sanctioiia uf religion. 

For a more full and very satisfactory and inter- 
esting view of this subject, I refer the reader to the 
sentiments of Heinecciiis'. They will be found in 
Part III., Section A. 



* This treatise whs jti a forward stale of preparation fur 
the press, before 1 hud an opportunity of making myself 
acquainted with the sentiments of that Icameil and sensible 
writer; I have, therefore, preferred making an extract, 
rather than attempt to interweave his views with my own. 
The dissertation from wliich that extract is made, and which 
he ualla A Treatise oa the Lubricili/ or Slippery Uncer- 
tainty of the Suppletory Oath, u a Worii well liesening a 
I'areliil examination. 




CHAPTER UI. 
DEFINITION OF AN OAIII. 



The first point in our proposed inquiry, after 
tracing an oath to its true origin, would seem to be 
to settle its definition. And this is not so readily 
and easily determined as it might, at first sight, be 
supposed to be. A difficulty presents itself to us 
on the very threshold, involving, in some ineasure, 
our own national practice in England of employing 
the imprecatory form, and bearing directly on the 
objections of one of those few classes in our com- 
munity, who refuse to bind themselves by the oath 
prescril>ed by our law. Dr. Paley*, seems not 
to have been aware of this difficulty, nor of the 
distinction made conscientiously by many excellent 
Christians. His definition of an oath runs thus ; 
" It is the calUng upon God to witness, i. e., to take 
notice of what we say, AND it is invoking his ven- 
geance, or renouncing his favour, if what we say 
be false, or what we promise be not performed." 

It is somewhat ciuious, tliat the Archdeacon's 
next words are " Quakers and Moravians refuse to 
swear upon any occasion." This is a mistake. 
The fact is, tliat whilst Quakers object to an oath 
in any fonn, the Moravians would not refuse to 
swear, were that form of oath observed whicli the 
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first pan of Dr. Palcy's definition sjwtifies, — 
namely, the solemn appeal to God as the witness of 
our words ; but they shudder at the thought of 
imprecating, under any circumstances, directly, 
and in their own words, the vengeance of the 
Supreme Being upon tlieir souls; an imprecation 
implied in the latter member of his definition. 
They, consequently, refuse our form of swearing, 
" So help me, God," SO, upon condition of my 
speaking the truth, and not otherwise. 

This distinction is not recognised in an Act lately 
jiassed, 9 Geo. IV. c. 7*1 for the better administra- 
tion of justice in India; which is the more sur- 
prising, because the law was made under the 
auspices of so able and so well-informed a per- 
son as the then Chairman of the B<jard of Con- 
trol; it is usually called Mr. Wynne's Act. Ita 
provision, as to the point before us, is couched 
in these terms. — " And be it enacted, that every 
Quaker or Moravian, who shall be required to 
give evidence in any case whatever, civil or 
criminal, shall, instead of taking an oath in the 
usual form, be )>ermitted to make his or her solemn 
affirmation or declaration, in the words following, 
that is to say, — I, A. B., do solemnly, sincerely, 
and truly declare and affirm." This confusion, for 
such it is, is the more remarkable, because Acts of 
I'arliament hat! already most clearly recognised the 
distinction. By Geo. c. G, the Quakers were 
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aUowod, for certain purposes, instead of taking an 
ualh, til make a declaration in the \ery words, won) 
for word, of the form prescribed by Mr. ^Vynne's 
Act fur botb Quakers and Mora^'iau ; wberrao. bjr 
22 Geo. II. c. 30, the Moravians were reHered, by 
having the ftmn of attestation subiAiiuted whiiji no 
Quaker would admit. This law U iatitukd " Aa 
Act for eocoiu-aging tlie people, known by the 
name of the ' Unitas Frutnim,' or United Bretfam, 
to settle in his Majesty's Colonies in America.' 
Its enactment is this; — "Every pciwm, bnng a 
member of the Protestant Episcc^ial Cbuirb, known 
by the name of ' Unitas Fralnun,' or United Bre- 
thren, which Church was formerly settled in Moravia 
and Bohemia, and [members of which] are now in 
Prussia, Poland, Gennany, the United Provincca, 
and also in his Majesty's dominions, who shall be 
required, oa any lawfiil occasion, to take an oath, 
shall, instead of the usual form, be permitted to taake 
his solemn affimiatioD in these words, — I, A. B., 
do declare, in the presence of Jtmight;/ God, the 
uiifnesg of trbat I sny." This is to ail intfOta and 
puqioses an nath. It is, I think, matter of regret, 
that this distinction, so evidently recogniaed in 
former Acts, slunild have been merlooked in Mr. 
Wynne's Bill. It is not a mere verbal diatinctioii. 
The difference is real and practicaL No one oould 
make tlie iioravian's attestation, unless be acknow- 
ledged the Di-ity as the moral Governor of the 
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world. The Quaker's affiriuation an Atheist might 
make without any inconsistency. 

The case of the Separatists will be found in Part 
III., Section B. 

Phillipfl, indeed, in liis beautifully luminous and 
able Trealive on the Law nf Evidence, seems to 
take it for granted, that " our law (like that of 
moat other civilized nations) requires a witness to 
believe, not only that there is a God and a futiu-e 
state of rewards and punishments, but also that, by 
taking the oath, he imprecates the divine vengeance 
upon himself, if his evidence shall lie false*." But, 
as we shall often be reminded, this view is neither 
universally taken, nor is it insisted upon by the 
jurisprudence of all Eiu>3|)ean countries. M. Mer- 
lin, having stated that, by the ancient law, the 
members of two religions in France had the privi- 
lege of taking their own peculiar oath, Jews and 
Anabaptists, observes of the latter, " their religion 
only allows them to say ' Yes,' to the form of oath 
administered by the judge, and forbids them to lift 
their hand, because they believe that would be to 
provoke the Lord from the highest heaven ; an act 
which, according to them, woidd be an imjiiety 
more fitted to destroy the credit of him who should 
be guilty of it, than to merit confidence-f-." 

Conceiving that the reader might desire to review 
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be a witness of all we do and say, without our ap- 
pealing to Him to l)ecome so, and that He will 
punish falsehood and wrong, without any invocation 
on His vengeance made by ourselves. He does not 
need us to draw His attention to our words, or to 
the secrets of our hearts : He does not nee<i our per- 
mission to punish, should we dare to utter with our 
lips, what our conscience knows to be wrong. 

The object of the Form of Adjuration should be 
to point out this; to show that we are not calling 
the attention of God to man, but the attention of 
man to God, — that we are not calling upon Him 
to punish the wrong-doer, but on man to remember, 
tliat He will. 

On these principles, (which will probably approve 
themselves to most persons,) if it be deemed neces- 
sary to fix upon a precise Definition, I must ex- 
clude from mine whatever woidd imply more on the 
part of the j uror than a pledge, that he is speaking 
under a solemn sense of the presence of the Deity, 
the witness of our words and actions, the moral 
Governor of the world, the Judge of mankind, and 
the just avenger of falsehood and wrong. It was 
on similar principles, tlial the early Christians used 
to say, " Whatever we affirm, we do so as in the 
presence of God ; and that, to us Christians, is the 
most solemn oath." 

It is not, indeed, always necessary in a moral 
dissertation, for the writer formally to adopt precise 
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definitions. It is crften quite enough pnctiodlT, if 
he takes care to employ the same word io the 
sense throughout. I am, hovever, the rtther 
clined to propose one in this place, because some of 
those definitions which have been most current* 
especiallv in modem* times, appear to have done 
much to countenance and propagate the erraneous 
views to which I have just referred. The foUowing 
definition, then, seems most nearly to coincide with 
the view which I have been led by inquiry and 
reflection to take of the essential nature of an oath. 

" Ax OATH IS AX OUTWARD PLEDGE CIVEX BY 
THE JUROB THAT HIS ATTESTATIOX [oB PROMISE] 
IS M.^DE UXDEB AX IMMEDIATE SEX^E OF HIS 
RESPOXSIBILITY TO GoD."" 

AVithout improperly anticipating what we must 
examine hereafter, I may, in this early stage of 
our inquiry, express my opinion, that whether the 
distinction of the Moravians be too finely drawn or 
not, were our English oath to be reconstructed, 
a form of adjuration might be devised, which 
would appear to the generality of persons unobjec- 
tionable—more reverential and pious, and, at the 
same time, equally secure. The persons sworn 

* I have never found either the definition of an oath, or 
the form of an oath implying the imprecatory clatue, 
acquiesced in by the early Christians. The ages when the 
most dreadful imprecations were used, and a multiplkatioo 
of them was relied upon as a greater security for the truth, 
were the ages of religious darkness and comiptiQD. 
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CHAPTER IV. 

ARE OATHS LAWFUL TO A CHRISTIAN) 

Having thus endeavouretl briefly to trace oaths to 
iWir origin, and to lake a correct view of their real 
nature; we must now enter upon the first of tliose 
three practical questions which have been already 
stated in the introductory chapter, aiid ascertain 
whether oaths are, in themselves, lawfuJ (o a 
Christian, or whether they are altogether forbidden 
by the Gospel*. 

• Fir*i. however, in order tu ubvinle any objection 
agsinBi the application of our ar^metiEs in this inquiry, to 
the case of our present form of oath in England, (an 
ohjection, which possibly may arise, in conee<ii]ence of my 
defiuUion excluding the imprecatory clause which that form 
of usih retains,) 1 would be allowed (o obsenc, that I mean 
our English legal oath to be included in this inquiry. 
ladeed, I intend to include every form which might be 
required by the legislature of any country, in wbieh Cbris- 
tiaos hve, pttnidcd neither its words, nor the ceremonies 
ollending its adrainislration, involve a renouncement of oar 
Christian faith, or are derogatory to the honour of God'a 
holy name. It would be an unfair inference from my 
reasoning;, to regard me as condemning all imprecatory 
forms of adjuration as ualaie/iul, because 1 consider them 
lets agreeable to the Spirit of the Gospel, and the practice of 
ptimiUve times, than those forms of oaths which exclude 
any aspieM imprecation. We might, in many inslances, 
wish that things were otherwise, and yet not condemn them 
as tbe^ are. Some la<ts it might be highly desirable for a 
*' ' ' n legislature to alter, but which, as long as they 
■Daiii unchanged, it would be sinful in a Christian to 
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Objections to taking an oath in any form, are by 
no means of recent origin in oiir country. Quakers, 
indeed, are generally supposed to be the only or the 
first persons to liave objected, from religious scruples, 
to take an oath, even when retjuircd to do so by 
ft judge in the furtherance of justice ; but this is 
by no means the case. The unlawfulnes.s of taking 
an oatll was one of the tenets of the old Anabap- 
tists, long before the Quakers liad a name or exist- 
ence in Christendom. And, in ages of our history 
Btil] more remote, wlulst the intolerant spirit of the 
times suggested a very summary method to prevent 
the spreading of the same error, measures were also 
taken to inform the people of England of the true 
Btate of the case. Wliilst the Constitutionfi of Arun- 
del provided that, "None shall bring into dispute 
the determinations of the Church concerning oaths 
to be taken in the ecclesiastical or temporal courts, 
on pain of being declared a heretic ;"' it was at the 
same time directed, that "it shall be publicly 
taught an<l preachotl by all, that, in judicial matters, 
oaths may lawfully be taken"." 

Now how much soever we may disclaim the 
spirit of the penal clause in these Constitution*, 

diuibef. Ifoalhsaieat all lawful, wliich is the queslion 
now to be eKamine^. I cannot consider the form now pro- 
■cribed by our laws bo essentially objectionable, as to justify 
mny subject who lives un<ler the protection of those laws, in 
tefliMng to submit to it. 
• Artmdeh l.imlwooii, 297. 
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doctrine required by them to be taught i* 
agreeable to the principles of Christian truth, can, 
I conceive, admit of no doubt at all with reasonable 
and well-informed men, who will patiently and 
calmly examine the question for themselves, with 
the same openness to conviction which (hey would 
entertain in any secular or philosophical infjuiry ; 
weighing the true intent and meaning of wordn 
rather than their sound, and looking to the ^irit 
and circumstances of a command, rather than to 
its mere letter. 

In the first place, oaths y^e not only tolerated 
among the Israebtes, when the ^Vlmigfaty wan 
iheir immediate Bovereign legislator, but, in some 
cases, positivelv commanded. This fact prom, 
that by themselves, in tfieir jtafure, they are not 
evil. For had thej^ been intrinsecally sinful, God, 
the author of the Mosaic Polity, would not bare 
enjoined them*. I do not here allude to the com- 
mand, " Thou shalt fear the Lord thy God, and 
sene him, and shait tirear liy hU n/jm^-f-," }>e- 
cause I can regard that rule as nothing more than 
a prohibition against swearing by any other name 
whatever except only the nanie of Jehovah ; just a* 

' Augmlin, in his Comment on Si. Jamet, use* llic ioiae 
argumBnl. "If an (wth hail been sin, <re ehoulil not hare ' 
read in the Old TMUatect, ■ Thou shall not IVirswear tfajtolC 
but sbiklt perform to ikc Lord thy oath;' for a lin would 
«■ have been enjoined on «*.'" 
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we must interpret the precept of the Apostle, " Be 
ye angry, and sin no/*," as a prohibition of immo- 
derate and implacable anger, rather than as any re- 
commendation of anger itself. But there are direct 
commands to the civil magistrate to administer " an 
oath iifthe Ij>rd^ in confirmation of the truth -f-. 

Jehovah representa himself as confirming his 
promises by an oath ; the patriarchs and holy men 
of God, on important occasions, took an oath them- 
selves, and caused others to swear, without any inti- 
mation ever being given to them or to us of tlie im- 
propriety of their acts in that particular. There is 
no instance of an oath, its such, being forbidden in 
the Old Testament. All the admonitions and threats 
there, are against three species of oaths : 1, Those' 
which were sworn by any false God. 2. Those 
which were sworn falsely by the true God ; fend, 3. 
Such as were taken on ordinary and trivial occasions. 
All wliich particular prohibitions tend to show, 
that an oath which violates none of these, is lawful ; 
in the same way that exceptions affirm a rule- 
It follows of necessity, that oaths are not, in 
themselves, sinful. But are they not prohibited to 
Clu-istians by the positive injunction of our Lord 
himself, and of his inspired apostle St. James ? 
" I say unto you. Swear not at all :" " Above all 
things, brethren, swear notj." Now that both the 
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Founder of our faith, and his apostle, 
intended only to forbid all vain, and rash, and 
common swearing, ajid to reprobate the self-deceiv- 
ing folly of the Jews, who colled upon creatures to 
»-itness their oaths in the hope at once of deceiving 
those to whom they swore, and still of not incurring 
the guilt of perjury, seems to me a concluaon from 
their words altogether evident and satisfactory. 
That neither Christ nor his apostle intended to 
pronounce on the absolute unlawfulness of an oath 
is, I conceive, put beyond fair controversy by the 
very terms of their prohibition, by the example 
which Christ, our perfect pattern, himself set us co 
one of the most solemn occasions of his life upon 
earth, and by the conduct and words of the apostles 
themselves, when acting under his direction, and 
^)eaking immediately in his cause, and in his 
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Were we inquiring into the real purport of any 
human uninspired tcacher''s precept, an exception 
might be fairly taken against an appeal to his 
example as conclusive, because many of us " say, 
and do not." But, in the case of our Lord, this 
objection would be irreverence itself; whilst his 
example is unequivocal, and precisely to the point. 
When the high-priest put him upon hi» oath 
judiiially, he broke the silence which he had 
previously kept, and forthwith made answer. — 
" / caH upon thee (said CaJaphas) to awear htj tke 
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Uving God, whether thou be the Christ." " I am," 
was, in effect, the reply; "Thou hast said*," 
being as much a direct answer in the affirmative, 
as our word " Aye," or " Yes." 

This argument from the example of our Lord, 
seems to me so very important, and if satisfactorily 
established, so conclusive of the point in question, 
that I have been induced to throw together in the 
Third Part, Sect. D, the reasons that compel me 
to regard the interpretation which I have here 
given, as the only correct and sound view of the 
passage. And I cannot help humbly, but earnestly 
inviting my readers to a careful and ^latient exami- 
nation of the chain of arguments there offered. 

Can we, I would asl<, conceive a more favourable 
opportunity to have offered itself than this, for 
Christ to have refused to take an oath himself, 
alleging its inconsistency with his spiritual kingdom, 
and to have delivered a prohibition against all oaths 
among his followers for ever .' Yet, instead of 
intimating tlie slightest objection to the oath, he 
received it in the form in which the high-priest 
offered it, and swore by the living God. 

St. Paul takes an oath again and again, most 
unequivocally, to the truth of his assertions ; '■ God 

• Matt. xsvi. 63. The Greek woriis arc :— El.f.iju r, 
■m-J ™ ei» tm! iitrii. Olid il iriaj— which our translation 
reuders. " I adjure ihee by the living God," and " Thou 

llHst said." 
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is my witness'" — " I invoke Cod as a witness on 
mv own sotili",'' with many other instances equiiUy 
clear, and equally to the point. As to the words 
of the apostle James, premising (as we learn from 
iodependent sources) that the Jews were in the 
habit of swearing hy the things specified by our 
Lord and St. James, in the passages under con- 
sideration*, I will content myself with the com- 
mentary of Cal^Hn only, which, whilst it places 
the doctrine of Christianity on these points, in its 
true light, is fuU of such sound and pious genti- 
may still have a beneficial effect upon our 



It has been a general vice, in almost every age, 
to swear lightly and without consideration ; such ia 
our evilmindedness, we do not reflect how grievous 
^n it is to abuse the name of God. But because 
;l, meanwhile, enjoins solemnly a reverence for 
men invent different subterfuges, with a 
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AuguBtin, in his Comment oa Galatiaos i. 9, 
only atlmila, but maintains, that the Apo«tle takes 
there a ulcmn oath, and Justifies him aUo in doing so. 
The whole ' of that passage is well worth examination. 
Attianasius, loo, though he strongly reprobates the custom 
of hwearini; unnecessarily, yet, when charged with designs 
agaimt the Emperor, says, in his letter of defence, "I 
stretch forth my hand, and as I have learned of the ApoiiU, 
I invoke God as a witness on my own soul,'* using the very 
above q 
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y'levt to swear with impunity. They pretend, 
therefore, that no evil is done unless the name of 
God be expressly employed. A very old device 
this. Thus the Jews, when they swore by heaven 
and earth, fancied they did not abuse God's name, 
because they did not utter it. But whilst men 
wish to show their ingenuity in blinding the eyes of 
God, they do nothing but deceive themselves hy 
their frivolous refinements and subtleties. Christ 
inveighed against suc)i folly. And now James, 
^bscribing to his Master's decree, bids us abstain 
from such indirect forms, because whoever swears 
in vain, and for a thing of nought, with whatever 
coloiu- he may disguise his words, abuses the name 
of God. The sum is, therefore, this, — tliat it is 
not a whit more lawful to swear by the heaven or 
the earth, than to swear by the name of God ; the 
reason is conveyed by Christ, — because the glory of 
God is engraven every where, and shines forth 
every where. Indeed, with no other sense or 
intention do men employ the names of the heaven 
and the earth in their oath, than they would do if 
they named God himself, because by such a form 
of language they only designate the Maker by his 
works." 

" The AnahnpHata (continues this learned man), 
act rndlscreetiif in cmidemning all oathe under plea 
of f his passage. For neither is James discussing 
the subject of oaths in general, a.s neither is Christ 
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in ihcir words, as is their bounden dut^-, tliere were 
nti iM.'txl of so mnny superfluous oaths. Since, then, 
a waitt of fnithfulDGss and honesty is the fountain 
whence the corrupt habit of swearing flows, to 
Kmove the effect, the apostle would remove the 
Ckuae, and he bids us be true and sincere in every 
word we utter*." 

Oaths then, are not, in themeelces, unlawful to 
a Christian : From the records of the Old Testa- 
ment, from the words and from the example of 
Christ and his apostles, from the testimony of the 
Christian Church, we conclude undoubtingly, that 
consistently with the letter and the spirit of the 
Gospel an oath may be taken, " when a cause of 
faith and charity requireth it, so it bo done accord- 
ing to the prophet's teaching, in justice, judgment. 
Bud truth'f-,"' Does it therefore follow, that the 
system of oaths, as enjoined or permitted and 

I practised in England, is agreeable to the word and 

, wiUofGod? 

• J. Cnlvin ; Commeiit: in Jao: v. To this I must 
], the testimony of Augustin, that " the intentioQ of our 
I Xord nnd of St. James, in forbidding oaths, was not that 
J thoy might utterly baniiih them ftota the affairs of men, hut 
I tbat, by notoasily being induced to swear, we might avoid 
T ptgury." Serm, x&Tiii. Do Verbis Apoti. 
• t Aitii>. 39. 





ARK OATHS, A3 AT PBESEST ADMINISTEBBO AND 
TAKEN IS ENGLAND. CALCULATED TO PRO- 
MOTE TRUTH AND JUSTICE? AND ABE THEY 
AGREEABLE TO THE SPIRIT OF THE BELIGloy 
WHICH WE PROFESS! 1 



Is the 6rst place, I must observe, that the very 
utmost limit to wluth Scripture authority, (tooking 
both to the words and to t]ie spirit of the passages 
which bear upon this point,) can, with any thing i 
like fairness, be interpretetl tu extend, is the bare 
permission of oaths when necf.ssaky for the ends j 
of justice, and the maintenance of truth. This is I 
the principle, the foiiQJati(in-»tone, upon which all I 
legislati^'e enactments on the subject of oaths 
should be huilL It seems to be a duty incumbent a 
the Legislature carefully to weigh the strict NECES- I 
siTY OP THE CASE, before they require, or saoctioii, i 
pr even tolerate an oath, in any proceeding what- i 
ever. The Bible speaks to my mind clearly, dis- 
tinctly, and unequivocally, wilh the voice of wan- 
ing as well as of command ; forbidding all oaths 
which can be avoided consistently with justice and 
order, and the well-being of the community ; and 
commanding those who are jn authority to be very 
jealous of the heathen practice of swearing on light 
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occaaitms; and (however inveterate may have 
hecome the abuse of the name of the Holy One in 
this respect, still) to exert all their authority in 
limiting the administration of oaths tu cases only 
of necessity. 

In the next place, the full current of Christian 
antiquity, through its simplest, and purest, and 
best times, runs direct and strong against the 
multiplication of even judicial oaths. I do not 
mean, that the first Christians absolutely refused 
on all occasions to testify to the truth by an oath 
(I maintain the contrary) ; but they required the 
necessity of the case to be proved. They appear 
to have ailopted practically, tlie rule prescribed by 
Hierocles, " Never to swear, except in cases of 
great importance and necessity ; when the magni- 
tude of the question at issue should coll for some 
extraordinary interference; and when no otlier 
means appeared of securing the ends of justice"." 

The early teachers of the Gospel-faith employed 
their pens and tongues, on all occasions, against the 
growth of so pernicious a practice, as that of multi- 
plying oaths unnecessarily -f-, 

* Hieroclea on the Golden verses of PythagoniB. 

> See Tertul. do Idol, e, 23, II et 17. " Prtescribit 
Cbristus non esse jurandum." " Taceo de perjurio quando 
ne jurare quidem liceat." 

TertulUun lived In lite second century. His works have 
been lately very ably examined, and employed in illustra- 
tion of the eccloeiasliral history of the second and third 
), by Ihc present Bishop of Lincoln, who refers to 
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Gregory Nazianzen, who lived in tlic fourth' 
century, and who, (as we are told by his biographer, 
Gregory the Presbyter,) obsened to the day of hi» 
death, bis resolution never to swear, has left us s 
spirited poem, written expressly against the custom 
of swearing. In one of his images, he coni)mrea 
the habit to a stone rolling down a steep with 
increaidng velocity, till at last it reaches the brow 
of a precipice, and then, with one bound, dasheft 
itself into the gulf below, and that gulf is Pkb- 
jLiRV*. " Fly from every oath," he says. "How 
then shall wc be believed?" "By our word, and 
t>y a life which makes our word worthy of (rrediL" 
Augustin appears to have caught the true spirit 
of our Lord's precept, and to have taken a wiae 
and lil>eral, and at the same time a pious view of the 
whole subject. — " Avoid an oath as much as evef 
you can; it is better not to swear, even to the 
truth. By the practice of swearing, perjury ia 
often incurred, and is always approached. It doei 
not follow, that because the Apostle, a man most 
firm in the truth, has called God to witness in hia 

the two passages in Ibis note, as his authority for saying, 
that "TertuUian teeniElo luiTe considered an oath as in no 
ca»c Bllowable." A doubt, however, may be Tairly ontcr- 
taincd whether Tertullion ia there ptomiuncing againgt all _ 
oaths, or sololy against the particular Lealhen oalh wl ' " 
Chriitians were then in the habit of taldng to satisfy tl 
heathen credilora. 



• '0(*w ri x"r"' *»'*1' -< "^'« ^'r" - 
lEian 3D oatli ? — Nutbiag as I mainlaiti. 
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EpistleB, therefore, swearing should be a light and 
trifling thing, a sort of amusement to us. We shall 
act more safely, if we never voluntarily swear; not 
because to testify the truth upon oath is sinful, but 
because to swear falsely is a most grievous sin, and 
tliis guilt is more easily incurred where oaths are 
frequent." He sums up liis whole doctrine in these 
three pregnant sentences : — " False swearing is 
fatal, — true swearing is dangerous, — swearing not 
at all is safe*." And with what reluctance the 
Christian Church admitted her members to take an 
oath, is made more evident from the fact that, 
through a long period of her existence, she could 
never be brought to sanction her clergy in doing 
so. Bishops and priests were expressly forbidden to 
take any corporal oath, and were enjoined, instead, 
to say every thing in sincerity and truth-f. This 
was not always observed, though Heineccius traces 
the oath hy pro^vyl to the religious scruples of 
ecclesiastics to swear in their own persons. Nor 
will I inquire, whether the custom in Pagan Rome, 
which exempted the Flamen Dialis, the Priest of 
Jupiter, from all compulsion to take an oath, or 
rather which prohibited him from swearing at all, 
had any indirect tendency towards tlie establish- 
ment of this nile in the Christian Church. The 
mere adoption of it proves her judgment to be 

• In Jac. V. + See Du Cange. De Juram. 

J See Port III., Seel. H. 
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i^ainst the consistency of oaths with that higliest 
purity of e»'angelical excellence with which she 
desired her ministers of the altar to be clothed. 
To the present day in Spain, and I believe in some 
other countries, priests are not allowed to swear on 
the Gospels ; their only form uf solemn aflinnation 
is, " This I declare on the word of a priest'." 
Certainly, before the French Revolutionf , the cus- 
loin (if exempting Ecclesiastics from the necessity 
of taking a eorporal oath, prevailed in France, and 
through the greater part of the Continent. 

Fot a fuller account of the opinions of the early 
fathers of the Chrisrian Church, I would refer the 
reader to Suicer*. Among others, Chrysostom, 
Theodoret, Epiphanius, Basil, and Theophylact§, 
teem all to have considered our Lord's words as 
peremptorily forbidding all oaths. At the close of 
his article " On an Oath," Suicer quotes the argu- 
ments of Balsamon iu his comment on Basil, in 

• Thin cuBtom, however, was by no means nnivereally 
adopted, at least not tbrounh all limes. Bassanu, in his 
TStori£o-Fra^i3, tells us, " it was declared that ibe lesti- 
mou]', even of a Cardinal, could not be taken, except on 
oatb. of whicb not even the Pope could dispense with the 
neccabity.*' 

■•■ Reperloice de Jarisp,, par M. Merlin. — " Seroient." 

X Art; 'OftH. 

i li tnaj, howeier, adroit of a doubt whether llie strong 
expre«tioiu Id be found in tbe works of some of these 
Fathers, were not chiefly employed in reference to tlie 
Heathen oatha, bj which many professed Christians bound 
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which he maintains, that not lawful solemn uallis in 
a cause of justice, but rash, and false, and common, 
and unnecessary oaths, were forbidden. He tella 
us, to regard that prohibition in the same light with 
the command, " Sell all thy goods and give to the 
poor," which must be understood in a limited 
Bense, and as inculcating the spirit of charity, 
rather than insisting upon an universal obedience to 
the letter of the precept. For, he argues, if all 
were to sell, who would there be to buy ? He 
confesses, nevertheless, that were all men perfect 
Christians, there would be no room for oaths at 
all. Such also, seem to have been the sentiments 
of Cyril • of Alexandria, who strongly urges, that 
if an oath is ever taken, it is absolutely necessary 
that it be sworn in the nanie of God only, and of 
no creature whatever. Augustin's words on St. 
James are very remarkable. After reprobating 
unnecessary swearing, he adds, " We do not assert 
that we never swear. I myself swear, but only 
when compelled by urgent necessity. And then, 
after weighing the matter well, I say with great 
Before God," ' God is witness," or ' Christ 
knows that so it is in my mind.' " He confesses at 
the same time, that this itself springs from evil ; — 
from the fault, however, not of him who swears, but 
of the person who will not believe without an oath. 
Though it may seem to be anticipating what 

• Lib. vi. De Adonitione. 
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e conio to consider the propriety ( 
office, I cannot refrain from contrasting thtse 
sentiments, whether we regard them as implying 
the poMtive prohibition, or steady discountenance 
of clerical* or other oaths on tlie part of the 
Cburch-f-, with the practice which I liave witnesKcd 
wUh mud) jtaiii. of subjecting the venerable Primate 
of ail England, every year, to the necessity of 
taking an oath to discharge faithfully the duties of 
hii office as President of the Society for the Propa- 
gation of the Gospel in Foreign Parts. The same 
oath must be administered to the Bisiiops before they 
can act as Vice-Presidents. This is, indeed, en- 
joined by ihe Charier of the Corporation ; but it is, 
I humbly think, unnecessary, and, therefore, oo the 
principles which 1 trust we have already established, 
unjustifiable. But this is only one instance, and by 
no means the most objectionable instance, of the 
administration of oaths required in our country, 



* Pope Pascal II., nboul the pommenceraetit of tlie 
de\enth centun-, in a letter to the Archbishop of Polonia, 
urgei the duty of never taking an oath, except on great 
and iirgpnt occasions, and when there exists a kind <if 
iieceisity. — Lab: Concil: 

t 1 am by no means disposed to maintain the rcaaon- 
ibleDets of lie distinction which would exempt clergymen 
from sui^h oaths as laymen ought to be compelled to take. 
In the instance we are now examining, I maintain, that the 
oath of the President of such a Society, whether he were 8 
rlergynan or a Inyman, would be unnecessary. 
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which might be discontinued, without the slightest 
CT'il or inconvenience arising from their abolition. 
At least, in this sentiment I am fortified by the 
opinion of the great majority of persons, whether of 
the clergy or the laity, with whom I have had an 
opportunity of conversing on the subject. Can 
any one for a moment imagine that it is necessary 
lo bind such a personage as the Archbishop of 
Canterbury by an oath to be faithful to his duty at 
the board of a charitable institution? The very 
Athenians, forbidding their honest citizen to swear, 
might put us to shame*. The subject was not so 
well understood a century ago, when the charter 
was granted, as it now generally is ; and I liavc 
good hope, that the present members of that body, 
without one dissentient opinion, would gladly find 
themselves relieved from the obligation to observe 
so unnecessary, and, therefore, so imjustifiable a 
form. Moreover, we are told on high Law authority, 
that no charter whatever — nothing short of an Act 
of Parliament, can authorize the taking or adniinis- 
tering of such an oath-f-. 

• See Part 11., Oaths of Anpienl Greece anil Rome, 
t See Coke, Inst, iii., 153. 



CHAPTER VI. 

lAt Tit AI. TENDENCY OF A MILTI PLICATION 
OF OATHS. 

If we look to the practical tendency of a multi- 
plkation of oaths, independently cither of Scripture 
doctrine or primitive testimony, the conclusion 
forced upm our minds will be, that our present 
system calls for the interference of a Christian 
Legislature. From the practice (unhappily, we 
are compelled to say our practice,) of exaeting an 
oath on all occasions, in every slate of every dis- 
pute, at every turn of every matter, civil, criminal, 
ecclesiastical, financial*, — equally in the investiga. 
lion of the most horrid fratricide before the most 
solemn tribunal of the land, and in settling the 
most trifling squabble between two quarrelsome 
drunkards, — the e^ils naturally, if not necessarily, 
resulting, are great and manifold : among the 
rest, we may at present specify three. 

First, a sad diminution of the reverence of an 
oath, even when duly administered by authority : 
secondly, a proportionate undervaluing of the sim- 
ple truth, when unaccompanied by that usual 

* I have the grealcgt satisfaction In being able to stale, 
that numberless oaths have been very liLtcly dispensed with 
in the Custom-houte, by Act of Parliament, and, as I am 
informed by tbose who arc most competent to judge, with- 
«ii any injury w' 
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sanction : antl thirdly, an evil which seems to 
l>e a natural consequence resulting from these two, 
a recourse to that sanction in common conversation ; 
— an appeal to heaven on trifles, and in every-day 
intercourse. 

With regard to the first evil, we may observe 
that no principle is more generally estabhshed by 
reasoning and e>perience, than the conmion adage, 
"Familiarity breeds contempt." And I would 
confidently appeal to the experience of every one, 
whether by the administration of oaths, as at 
present witnessed in our Courts of Justice, or our 
Offices of Police, any religious reverence is pro- 
moted towards the Great Being whose name is 
used, or any sense eidtivated of the awful resposi- 
bility by which a sworn man is bound. On tlie 
contrary, does not the respect with which we once 
contemplated an appeal to the Omniscient and 
Omnipotent One, gradually but rapidly diminish, 
as we become more familiar with the ceremony by 
its constant repetition ? This effect may, un- 
doubtetlly, be owing in some measure to the manner 
in which the ceremony is conducted ; and to this we 
shall refer hereafter : at present, we allude to the 
diminished reverence, as a consequence of its fre- 



quency' 



And if this be the case e^'en in a Court 



B first written, I haro carefully 
is to which we must again refer. 
it leitimony, incidentally given to the point we are here 
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of Justice, how much more widely and generally 
must this disregard of the Holy N'ame of God be 
expected to prevail through the bidk of the people, 
in consequence of the multiplication of oaths every 
where, increased as (with few exceptions) they have 
\>een a thousand-fold among us, by new enactmenU 
of the legislature beyond all proportion to the 
increase of our population, or to tlie greater com- 
plication of our affairs. Probably the operation of 
the poor-laws alone, in all their various ramifications, 
causes more oaths to be sworn in England now, than 
the entire administration of justice formerly re^ 
({uired to be taken in the whole country. And the 
facility, the utter recklessness, with which paupers 
will swear, often ignorantly rather than wilfully, as 
to their settlement, whatever is required of them by 
the parish officers, or whatever their own wishes 
lead them to assert, will scarcely be believed, 
except after personal experience ; but it supplies a 
melancholy proof of the low condition to which the 
religious sanction of an oath is sunk among us. 

examining;, is dear and direct. " Our civil punisbments of 
[lerjuTy [in Germany] do not stand, cerlBinly, on a better 
rooting tban Ihia" [be is speaking at the Iloman punish- 
meat, ot rather, as be most iocorrectly inrers, tbe iion- 
punisbment of peijury in Rome]; "only tbey are now 
ne<«Bsiiry, ooasidering that honesty and the influence of 
Relii^on are no Icmger so universal among mankind, and 
that oolkt have in a great meaxare loH their retpect, in 

\tnee of their pernicious multiplication." 

ELis's Commentary on the Laws of Mosci. 
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Tills, I am induceil to believe, woulil scarcely be 
the case, were the population taught, — as I am 
persuaded the Legislature might, by salutary regu- 
lations, gradually teach them, — to regard an oath 
as a solemn appeal to God, to be allowed only in 
cases of necessity, and to be made, if at all, only in 
causes requiring the solemnity of judicial investiga- 
tion ; and then to be taken with a solemnity corre- 
sponding to the awfulness of the majesty of Him 
who is invoked to witness the truth. 

2. The second mischief we mentioned arising firom 
our present unhappy practice in the administration 
of oaths, was a proportionate undervaluing of the 
truth, when a hare affirmation is made without the 
additional sanction of such an immediate appeal to 
Heaven. This undervaluing of a simple declaration 
is seen in a twofold point of view, — ^in the person 
whose words purport to convey the truth, and in 
the person to whom they are addressed, — a sort of 
general disparagement of that "yea'' and "nay" 
o£ Christians, beyond which the great Legislator 
and Judge, from whom lieth no appea], has pro- 
nounced every thing to originate in a poisoned 
well-spring. If the legislature of England, by its 
solemn enactments, pronounces and declares, that 
no credit is to be given to a man's word, however 
Hcriimsly pledged, unless it be confirmed by an 
oath, though the most trivial question of every- 
day life l)c (he subject ; if Justice, even when en- 
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f g agcd in settling a pmnt of less ralue thso can be 
estimated by the Icnrest coin that is Damed amoi^ 
us, will not move her hand or tongue wkbout Cnt 
witnesang an appeal to faeavea, what is the natuiai 
result 'f Can it be any other (especially among the 
least educated part of mankind), than oo the ooe 
hand, a comparative carelessness, a heedles^iees of 
his own words, when a man speaks unrestrained, 
uiiintlucncfd by the rehgious bond of an oath ; aod 
aa the other hand, a proportionate distrust of anotber 
man's bare, naked word, — an incredidity, wiien be 
merely affinns or denies under the general obl%B- 
tioti to speak the truth. Thus does the multipUc*- 
tion of oaths throw simple truth into the back- 
ground, and pave the way for the third evil we 
specified, — the preralence of raah and coromoa 
swearing. 

3. This e^il, lamentably pre\'alent among us, I 
trace in part as one result of the multi)^cation of 
fMihs administered by magistrates and in Courts of 
Justice, with sonKwhat i^ increased certainty*, from 
the fact of the exact terms of our authorized fonn of 
oath being employed verj- generally among common 
swearers. Too often are our ears assailed in the 
streets by the very expressions used as well by a 
juror when swearing in his own person, a^ by (be 
magistrate when administering an oath, accom- 
panied (like the m<He solemn oadis in the corrupt 
i of Christianity) by a volley of horrible im- 
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prwations. It is very common when one iwrty ia 
incredulous, to hear the exclamation, half impre- 
catory half questioning, "So help you, God?" 
though the voluntary imprecation is far more 
frequent, " So help me, God !" Whilst I am 
induced to ascritw much of this habit of rash and 
common swearing, to the discredit thrown upon 
simple assertion or denial by the frequency of 
oaths sworn before ofRcial persons in public, I 
cannot forget nor withhold the clear and ner\'ous 
language of St. Augustin, which speaks directly to 
otir point: *' No one knows, except by experience, 
how difficult it is to extirpate the habit of swearing, 
and how cUflicult it is lo do that at no time rnshly 
and tcithant cause, tchirh neceasity sometimes 
obiiges us to do."" Compelled as I am to express 
my strong disapprobatitm of the levity with which 
Michselis speaks of useless and thoughtless oaths, 
as idle words, doing no harm to the individual who 
utters them, or to those who hear them, I am, at 
the same time, ashamed as an Englishman, to find 
myself compelled, in the name of my country, to 
plead guilty to the charge which he brings against 
us. Hanng held up to contempt and ridicule the 
attempts of the legislature to put down, by prosecu- 
tions and penalties, the habit of common swearing, 
denouncing it as a sign of holy zeal without any 
knowledge, and a proof that those who enacted the 
law, though no doubt pious men, were yet quite 
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miserabfe legislators, lie atids, " Perhaps tliere is »o 
crtuntry in the world, in which one hears so much 
cursing as in England. Were I in London," he 
continues, " under such a law (a law compelling 
any one who heard an idle oath, to infumi against 
the uttercr), I iJiould never leave home, l>ecause 
I sliouUl he sure to hear more curses than I could 
possihiv denounce*." 

* But whiUl we caonot plead ' Not Guilt)'' to this cboi^o 
of our German censor, we feci gratitude in being able to 
Km^nise a most materiiil impruvemont within these late 
fears among all cloiises of the community in England. I 
cannot refrain fVom making nn extract on this subject, 
from the letter of a most valued friend. "Among tlicse 
desultory remarks, I must not omit one, which perhaps, joii 
have oflen heard from me — that I do nol think the present 
age so immoml ; so given to lying, swearing, or drunken- 
nets, as the laftl, or any preceding nge in our history. 
Cmnmon swearing is beyond a. doubt diminished, I believe, 
in the proportion of lOU ti> 1. A French writer, author of 
a satirical book written flftcen years ago, entilled, Three 
Months in London, the object of which is to run down Eng- 
land and EogUshmen, observes, that he hardly ever heard 
an uiilh either in society or in the street. This is one of 
the few praises he bestows upon us. Certainly my ex- 
perience corresponds with his : and I am old enough to 
remember very different manueni, both in sociely and in 
the streets." At the same time, also, there is undoubiedly, 
much rash and common swearing in other countries througli 
the whole Continent of Europe, as well as in out own. We 
are told, that in "Upper Languedoc, at Toulouse capecially, 
you hear scarcely a sentence without an oath in the jargon 
of their patoi*." — {Annual Register, 1761.) In llaly too, 
especially in its southern parts, 1 am told, the multiplicity of 
oaths is astonishing, volumes of which, of the coarsest kind. 
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Agreeing with him that our land is still disgractxl 
by cursing and swearing, and also that prosecutions 
and convictions are in no way the proper means 
for checking tlie custom, I differ from him entirely 
as to the character and effects of common swearing 
He would laugh at it as a matter of no moment, 
and would, in derision, make us a by-word on 
at:count of it. In my mind, it is always associated 
with rashness, reckless impiety, and a callous and 
abandoned mind. Experience forbids us to look 
for the effects of the divine influences of true 
religion in any one, from whose heart the evil spirit 
of common swearing has not been disliKiged. In 
its origin, the habit is evil ; during its existence, it 
is an indication of a depraved, or at least of a 
careless character; and, in its effect it is per- 
nicious, sliocking the decent and religious, confirm- 
ing the wicked and impious, and betraying into sin 
the thoughtless and unguarded. 

My anxiety in this treatise is not to make out 
a strong case against our own times, but to lay 
before my readers the real state of things at pre- 

are poured forlh with n velocity for nhich an Englishman ia 
not prepsTod. And a gentleman, well conversant with 
the subject, osaurcs me, that he believes common oattu 
are as prevalent at least in Germany, as in our own 
country, and much more frequent in France, But in pro- 
portion to the advanced state of relii^ious education among 
us, ought v/o not to be far more free tlian we are, from such 
corrupt and barbarous practices? 
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•at, as they appear to roe. I am fiiUy alin i 
I the ioipcJicy as well as the nK>ral vrcng of ex- 
' H^lgerating preseat evik in cooiparison with tfaoee 
of former days; and I am aware thai it ii d^ 
natural tendency f^ our minds to do $0. I vouU 
not be understood as expressing an opinun, that 
less r^ard is paid to an oath now tlian at aajr 
previous pen'od of our history. In remote ttmea I 
belierc perjury was a very prevalent an amoog %m. 
Many interesting facts are recorded bearing directly 
on the point, and throwing some light upon distant 
pages of history *. The following aiUress to King 
Henry the Sixth, by the prelates and clergy of 
the Province of Canterburj-, assanbled in convo- 
cation in the Cathedral of Si. Paul, in the year 
1439, when Chicheley was Archbishop, describes a 
very degraded and melancholy state of society. 

" Forasmuch as indictments in matters at tie&. 
pass, rape, robbn>-, and other fdonies, oAen he 
not used for conserving of law, to execudau at 
justice, and to stablishing of peace in the people^ 
but rather such iodictnients in these days be oAcn- 
time procured to extortion of sheriffs, and othcr 
offioers, to lucre of maintainers of quarrds, aad 
to enriching of jurors (which in these days in budjt 

* In Hicke's Ditterlatio EpUtolarU, we Bnd not oaljr 
the fbrnis of many oaths prescribed in the dmes at the 
Saxons, but Uie valae also of ibe oaths of different pengos 
k atatod, mying accmiUag to their station and [au p Hij . 
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countries are withholden of fee) and clothing as men 
learned in the law; by occasion of the which 
misused indictments folleth many mischiefs in the 
King's people; for thence for lucre of officers, 
maintainers, and jurors, innocent people be wrong- 
fully vexetl and oppressed, many of the King's 
lieges be troubled by indictments, privily procured 
by malice of covetous men, when that is none 
action nor complaint having ground of the suit of 
party ; many poor men which would live in rest and 
would be occupied in true labour, be compelled to 
live under tribute, and annual pensions of main- 
tainers and jurors to eschew vexation of indictments; 
many folk that might get their living by occu- 
pation of lawful crafts and other true labours, cast 
up true business and rightful occupation, and intend 
in great part to get their living by hearing offnhe 
witness in iTtgiiesis, and occupation of conspiracies, 
And thus hy boldness of perjury in such falsely 
pnwured and used indictments, the dread of God's 
doom is forgotten, the law of God's precepts is 
damnably eontraried and broken, while the name 
of God in such wrongfully-used indictments is 
witfingJy taken to false witiiess, and the faith of 
Christ waseth slack in such forsworn jurors, as 
though the rightful judgment of God should not 
punish the sin of such perjury ; which misgovem- 
ance against the precept of God asketh vengeance of 
the people of tlie land, bitt if (unless) remedy be 



A MULTIPLICATIOX OF OATHS. 45 

ordained against such mischiefs; please it our 
Sovereign Lord the King — to make all indictments 
null, unless the King be a party against the tres- 
passer*." Some exceptions of murder^ &c. are 
added. 

♦ Wilkins, Concilia, 1439. 



CHAPTER Vn. 

DOES THE TRESKNT SYSTEM WORK WELL! 

Before I proceed to venture, a^ I ani emboldened 
to do, upon an humble and respectful, but at the 
same time an open and undisguised appeal to the 
legislature as well aa to the judges, and all 
others employed in the practical administration of 
the laws, it seems necessary to revert (for we have 
already alluded to the subject incidentally) to the 
practical effect of oaths as administered among us 
in securing the truth, where without them it 
would be withheld or distorted. Does the present 
system, however objectionable in other respects, 
work well in providing judges and magistrates with 
the real facta of the case on which they are called 
to adjudicate ? If this be so, justice is so precious 
above all earthly good things which a community 
can enjoy (as a heathen says, "so fair is it and 
beautiful, as to exceed even the outgoings of the 
morning and evening in its loveliness"*)) that, un- 
doubtedly, if a system, however objectionable in 
its circumstances, is found practically to provide a 
kind of body-guard to her throne, we might well 
beware how we touched it with the tip even of a 
finger. But is this the fact ? 

• Arist: Elh: Nir: v. I. 
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It u raelaacMy to refleci how ctexriy the crtl 
propensities of our fallen nature show thcmselTcs, 
under similar tempiadoDs, ihrmigfi all ibe various 
degrees of religious darkness and light, and in 
every age and country of the world. In its worst 
tendencies, unr^enerate nature is ever the same. 
And though the practices of one age and countrv 
niav seem to the people of another, procrfs of a 
*Ute of rmmorality and folly, from which their own 
is free, yet the real difference of^ omsists in a 
change, not from evil principles to good, but only 
from one inodi6cation of the same principle to 
another. How strikingly is this the case in the 
miserable expedients to which men have recourse, 
with a view to evade the guilt of perjury, and yet 
secure their own ends by falsehood ! When we hear 
our Saviour remonstrating with his own country- 
men on their folly in supposing that their wretched 
shifts coiiid deceive the omniscient SearcJier 
of hearts, we are ready to exclaim agatnjut the 
gross darkness which must have covered that 
people, " Woe unto you, yc blind guides, who say, 
whoeoever shall swear by the temple it is nothing ; 
but whosoever shall swear by the gold of the temple 
be i« B debtor." But is ibis folly in itself by a 
tfi^le shade more degrading than the subterfuges 
br which too many of our countrymen now attempt 
to dtxavc lx>tli themselves and justice? It is 
DOtorioUfi. for example, not only at the Old Bailey 
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(though that court has given its name to this 
particular species of fraud) but elsewhere, that 
niauy a witness, if he can but escape the observa- 
tion of the officer, and kiss his thumb instead of the 
book, will pledge himself to any falsehood without 
apprehension of incurring the guilt of perjury. 

Another principle which 1 believe to be very 
commonly received, is that if the juror says 
nothing, no oath is taken. I know this notion was 
very current during the last war, when recruits 
were sworn as soldiers. The magistrate adminis- 
tered the oath in the second person, and the juror 
said nothing, but kissed the book, and that was not 
deemed a binding oath. In parts of Wales (where 
some of the judges who have lately, under the new 
system, presided at the assizes, have expressed their 
astonishment and jiainful disgust at the mass of 
corrupt perjury wliich they find witnesses altogether 
recklessly incurring), the oath, as a magistrate 
assures me, is not considered binding unless three 
fingers are laid upon the book. In the police-offices 
of the Metropolis, when Irish llomanists are sworn, 
the magistrates often compel them to cross them- 
selves, and to kiss a book stamped with a cross*. 
A Jew of the present day, we are told, regards no 

* It hn* been suggostcd to me bj- a friend, Ihat the Irish 
practice of sweorinR by kissing a coin, originated in the 
circumstance of coin formerly having liecn stamped willi a 
cross — but I believe the eiHlom is nf pagan origin. 
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«tth as (AAig3tory, unless his head is oofTered whilst 
he is sworn*. Are we one tittle less guilty of 
folly and wickedness than were his countrymen 
two thousand years ago ? 

On this point it would be di^ionest in me, irerc 
I to cunceal my opinion, (an opinion, if not origi- 
nating in my present inquiry, certainly confirmed 
and enlarged by what has been coodnually hrougfat 
before my mind in the course of it,) that these 
ei'asions, subterfuges, wily and deceitful distinc- 
tions, derive no inconsiderable countenance lrt>ni the 
practical legal interpretation of the laws relating to 
perjury. If a man may swear to a most palpable 
falsehood in the witness-box in open court, and yet 
the law of perjury be interpreted as inapplicable to 
his case, because of some nice disdnction, very dear 
and marked to learned lawyers, but not equally 
discernible by <H-dinary minds, can we wonder that 
men determined to be guided by their own crooked 
policy, and yet not entirely divested of religious 
fear, should have recourse to every variety of con- 
trivance that offers itself to evade the obligation of 

* I luve been latelf told that Jews make a distinction in 
this respect, when thef are sworn in a boiue and in the 
open air. They consider the koT of the house a sufficient 
coveiing. 1 have no doubt the custom oii^nated in a 
piuui de»iK of having a veil between their head and the 
majesty of Jehovah ; and was subseqnentlf perverted joto 
a cloak for peijnsj. They always, however, pray with iheir 
lull on, even in their SynBgo^c<<. 



I 
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any oath which iitaiids in their way • ? Among 
other legal distinctions (of which many might be 
cited), I would specify two. Before a man can 
be prosecuted for perjury, he must have sworn 
" absolutely and directly ; if he swore to the best 
of his thoughts, the best of his recollection, the best 
of his belief, it will not do-f-." How easily would 
human natureextend the teni]x)ral immunity to the 
spiritual obligation ; and argue, that because the 
English law cannot iipply its penalties to that case, 
therefore neither would the false-swearing be visited 
by the Almighty. Again, however gross be a 
man's false-swearing to a matter of fact, still if that 
matter of fact be not material to the issue or cause 

• See Paley on the oath ogainst Bribery at Elections. 

■* Coke, 3 Inst., 74. But th» present practice seems lo 
be atvarianec with this dictum of Coke. Lord Mansfield 
roaintaius, that a man may be indicted tor perjury in 
sHooring that he believes a tacX to be true, which he knew 
to be false. — Russell, ii. SIS, in his chapter on Perjury, 
has much of curious mutter ; and such distinctions are 
there stated, as I think conflrm the view 1 have taken 
kbove. 

For example, if one who offers himself as bail for another, 
swears that his substance is greater than it is, he may be 
punished un an indictment for perjury ; but if a man swears 
(and that before the proper officer) on an application for a 
Marriage Licence, that he has resided in a certain parish for 
fifteen days, though he never was in the parish in his life, 
uid though the oath is direoled to be taken, and its very 
terms prescribed by Act of Parliament, no indictment for 
peijoty can be sustained. Many other distinelions may be 
found in the Law Books. 



WORK WELL? 



51 



tn question, (and who but a learned lawyer can 
deiermine its iiiaterialify?) it is not peijury, 
" because," says Sir Edward Coke, " it concemeth 
not the point in suit, and therefore in effect is 
extrajudicial*." 

* The remarks of a most valued and learned Triend on 
this passage, iLough their tendency is to show that I have 



the present 
.ase warrants, are so full of 
cannot withhold them from 

t inconsistencies imputed 
I does not punish a 



n Ihis particular, attributed 
practice of our courts than the 
iound practical wiadoin, that I 
the reader. 

" With regard to the defects < 
10 the law ot England, in that 

jury bUe-s wearing, when the juror sweara only to his recol- 
lection or behef; or when the matteF sworn lo, is irrelevant 
to the point in issne, nor the breach of pcomisaory oaths, it 
is to be observed, that no system of human laws ostends, 
nor indeed can extend to all breaches of moral duty. They 
punish as civil offences, such only as am mure tangible by 
law. and more peculiarly iletrimenlal lo the public weal ; 

l^uid then draw the line. 

*■ The Law of England may have drown this line too 

r narrowly in respect of false- swearing, and it would be more 
consistent, and I am ineliued to think adiisable, to visit 
with some punishment the deliberate falsehood of all oaths 
which are required lo be made to matters of feci, as is 
DOW douc in the esse of many required by particular 

*• But with regard to facts sworn according to the recol- 

it belief of the juror, it is impossible in most, if not 

D kU such eases, for the judge or jury lo ascertain with 

I flnch a degree of certainty as would warrant criminal 

1 pvntshment, the degree of credulity or defect of memory 

fc tiiicfa may have misled the witness. 

lo irrelevant matter su-om to. the public has a great 
terest in excluding, and great puins are taken to exclude 
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But humiliating to the minds of Christians and 
Englishmen as must be these reflections on the 
attempts mode by men in a boasted state of civiliza- 
tion and by professed Christians, to evade the 
religioua obligation of an oath, they do not affect 
lis with so much pain as we feel when we are com- 
pelled to witness the dreadful extent to which per- 
jury, direct palpable perjury, prevails among us 
from one end of the kingdom to another ; and that 
not only in the ordinary and inferior offices of 

BLch ratttter from being introduced, as greatly tending to 
delay and expense, and to the distractiou of those who are 
to decide. Such mailer, if it ever shps in, is not investi- 
gated with the degree of precision which attaches to more 
important matter : nor has the witness the same temptation 
to falsehood, becfluse auch matter can rarely, tf ever, pro- 
duce the least degree of heneflt to the party whose interest 



" Promissory oaths stand on their own grounds. A 
deliberate breach is undoubtedly a moral offence of equal 
magnitude with any other species of faUe-sweaTing. But 
considering the weakness, thoughtlessness, and want of 
resolution, to which human nature is liable, a promise 
sanctioned by an oath, may soinetimea, at a subsequent 
period, be violoteil without the same dcgre* of malignity, 
which must always attend the falae-swearing to a matter 
of Aict of the falsehood of which the party is ccnscious at 
tbe moment of swearing. 

" I admit ftilly, that such consideralions fiimish strong 
grounds tbr the abolition of a great part of official and other 
promissory oaths. And with regard to such as may be 
retained, it is to be obscned, that in coses of olllcial dclin- 
ituency the offender though not guilty of legal perjury, is 
yet liable to punishment for breaches of official duly, in tlic 
due obsorvancB of which the public bas an interest" 




gisterial jurisdiction, but to tbe li^;hest and 
most ^lenui tribunals of our couDtrr. TIk eooi- 
plaiats of our judges, as to diflerent puts of aar 
nali%'« land in this respect, are most dxsUt^ag to 
one's moral sense, and when we re6ect tn die 
tremendous consequences of perjuir in a fpiriiual 
point of *-iew, truly appalling. Etctt obGgatkn 
of itn oatJi upon the cooscience, they tell us, u 
forgutloi. Indeed one gentleman, \er\ bigli la 
the Profession, assured me, as tbe result of hu own 
observation, that not one half of those who ame 
before him to swear affidavits, seenied to fed that 
tliey were under tbe slightest religious obligatiaA 
to speak the truth. 

rOn almost every dreuit, tbe reports of trials, both 
I civil and criminal investigations, represent the 
presiding j udge, in soine case or other, a> Wring it 
entirely to the jury to decide on the mass of con- 
flicting (estimony, alleging that gross perjury on 
^Aialters of fact must lie at the door of the one set 
witnesses or the other, and congratulating bira- 
f that it is the prorince of the jury, and not his, 
> pronounce by their verdict wbich of the two 
ties have incurred the gudt. In our police 
mrls, scarcely one day pa^iios without affording 
Bcumulative eridence on tbe same melancholy 
and in transactions whether of a parochial 
tr affecting tbe interests of indiriduals, 
le value of any projierty, of what kind 
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soever, is involved in the question, the facility is 
quite proverbial with which both contending parties 
can obtain whatever evidence they wish ; either 
raising the valuation above the sum specified, or 
sinking below it, just as the witness is instructed to 
prepare his appraisement. 

I felt a horror on being informed, on authority, 
that during the continuance of the former system 
of Custom-house oaths, there were houses of resort 
where persons were always to be found ready at a 
moment's warning to take any oath required; the 
signal of the business for which they were needed, 
was this inquiry, " Any damned soul here?" Let 
us turn whichever way we will, let ua look at the 
subject from any point of view, and we are driven 
inevitably to the same lamentable conclusion, that 
oaths form no efficient barrier against falsehood, 
and that perjury is a crying sin in our land and age. 

Indeed I cannot contemplate such a state of 
things without associating with it the reflection, 
how much the vengeance of the insulted Majesty of 
heaven is provoked among us daily ! I cannot 
help hearing the same voice addressing our own 
country, which once might well have made per- 
jured Jerusalem shake to her very foundation-stone? 
" Shall I not visit for these things, saith the Lord; 
shall not my soul be avenged on such a nation as 
this"?" 

• Jorcm. V. 29. 
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Whethei it is a growing sin, wlieiher it is nioiv 
prevalent now than in former days, I (lave no means 
of establishing satisfactorily. At all events, the 
awful nature of the subject would recommend the 
inquiry to every reflecting Christian and ev&j 
tr-.ie friend of his country, whether the quantum of 
truth secured by the present system of oaths above 
what would still be preserved under either a totally 
changed, or a modified system, is in itself great 
enough to counterbalance the dreadful mass of rash, 
impious, and false swearing, which is acknowledged 
to be the result of the system now in genera) 
operation. And in estimating that <|iiantum of 
additional truth, I regret to say, that the more I 
reflect upon the subject myself, and the more I 
become acquainted with the sentiments of observing 
minds, the more I am convinced of its diminutive- 
ncss, and the more do I feel the force of Cicero's 
view, and the mon readily subscribe to it as my 



" But what is tile difference between the perjurer 
and the liar. He who is accustomed to tell false- 
hoods, has acquired also the habit of forswearing 
himself. If there is a man whom I could induce to 
lie, I could easily persuade him to commit perjury. 
The man who has once gone astray from the truth, is 
usually drawn, with no greater religious fear, to 
perjury tlian to falsehood. For who is influenced 
by an imprecation of the Gods, who is not in- 
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fluenced by the force of a good conscience F The 
same puniahment, consequently, which is assigned 
by the immortals to the perjurer, is also appointed 
tor the liar. For those immortal powers are wont 
to have their anger and vengeance rouseil, not so 
much by the form of the covenanted words of an 
oath, as by the perfidy and malice of overreaching 
and fraud*." 



* At qiud interest inter perjurum ct mcndtLcem. — Orat. 
pro. Q. Rose. Com. 16. 



CHAPTER VIU. 
ARE ANY CHANGES NECESSARY! 

In venturing to offer ft few suggestions, resulting 
from this review of the subject of our present 
inquiry, I first feel anxious to make a brief addition 
to what has already incidentally fallen from me, 
on the mode, or form, of taking an oath in Eng- 
land. The mode now universally adopted among 
us IS imprecatory. In the first place, I must not 
refrain from giving an opinion into which I have 
been very reluctantly and painfidly driven, that 
practically the mode adopted in England, of all 
modes either known to me before, or with which 
this inquiry has made me acquainted, appears (as 
at present generally witnessed), the very least 
calculated to impress on the mind of the juror, a 
religious sense of the awful obligation by which he 
is binding himself; and in numberless cases, seems 
to fall little short of an irreverent prostitution of 
the Almighty's name. In the second place, I 
would again observe, that whUst the mode now 
universally adopted among us, is imprecatory ; — 
the invoking of God's vengeance in case we do not 
fulfil our engagement to speak the truth, or perform 
die specific duty, " SO help me God," — I am not 
aware of this form being sanctioned by the words, 
or the example, either of Christ himself, or any of 
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his Apostlus, or of those wliom we regard as the 
most approved models of primitive Christianity. 
Still in some shape or other, our present is un- 
doubtedly, a very antnent form. 

How far however, it is now imperative on our 
Courts of Justice, to adhere to the one form, viz. 
that of the juror taking the book in his right hand 
and kissing it, together with the imprecatory clause, 
" So help me [or you] God," I am unable to say. 
In the case of Dutton v. Colt, i. Sid. (quoted in 
Atkyns's Rep. i. vol., s. 42), we have this curious 
fact recorded. " Doctor Owen, Vice- Chancellor of 
Oxford, being a witness for the Plaintiff", refu.sed to 
be sworn in the usual manner, by laying hia right 
hand on the book, and kissing it afterwards. But 
he caused the Book to be held up before him, and 
he lifted up his right hand. The Jury upon this, 
prayed the opinion of the Court, if they ought to 
think this testimony as strong as the testimony of 
any other witness; and Glin, Cliiof Justice, told 
them, that in his judgment, he had taken as strong 
an oath as any other witness ; but he said, if he 
was to be sworn himself, he would lay his right 
hand upon the book*." 

• This happened in the year 1657 — The last sentence in 
Sideriln (not quoted liy Atkyns) would leail us to suppose 
that this objection was by no moans confined to thai well- 
known Vice-Chancellor. He Htates that the Chief Justice'* 
answer on this occasion was tlie same which he had made 
in Ihe former case to the jury (Oliver and Surrey) when one 
of Ihe Jurors was thus eworn. 
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The words too, seem to have varied from time 
to time. When they settled in the present phrase, 
"So help me Cod," I cannot discover. Al the 
same time, I find no judicial oath in England, that 
excludes them, or words virtually the same. 
Among the manuscripts in the British Museum, 
there is one, {\o. 603fi,) presented by Sir Henry 
HUis, containing a collection of original entries of 
the reigns of Richard the Second, Henry the Fourth 
and Fifth, relating to the city of Winchester. It 
was originally called " The Black Book of Win- 
chester." On an early leaf, apparently of the time 
of Henry the Fourth, is the oath which was taken 
on their knees by persons who entered the Merchant 
Guild of the City, the closing words of which are 
*' So help me God at the Holy Dome." The same 
form appears in the mayor's oath, when John Neell 
was mayor, 1st. Henry the Fourth, At the same | 
period, the BaihfFs and Recorder of Winchester, 
took oaths, finishing, " So God yowe help at the 
Dome, and all his Saints, and by that Boke'." 

• The oBth prescribed to be taken by the clergy io 16 
ends thus, " And all these things I do plainly and sincci 
acknowledge and swear according to the plain and ci 
mon sense and understanding at the aame words, witbout J 
Buy equivocation,' or meatal evasion, or secret reservn 
whatsoever. And this I do heartily, willingly and truly upon 1 
Ihc ftiith of a Christian. So help me God in Jesus Christ, 
Christopher White, Suident of ChriitChurch, in hi 
sermons befbre the Univercily, \627, inftnas us, that the 
words, " And the coaient» of this book," were sometimeB 
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In the Old Testament, the equivalent expression, 
occurring two or three times, is, " The Lord do 
so to me, and more also." But in no one of those 
instances, I believe, can that form be quoted as a 
sound example to follow, whether we read it as 
the oath of Ruth, by which she voluntarily bound 
herself not to desert her mother-in-law, or as the 
form by which Eli, then lying under the sentence 
of Jehovah, bound Samuel to impart to liini what 
the vision had revealed. The oath" of David is, 
in this point, etjually irrelevant to our purpose, 
chffering only from these two other forms in 
being a more circuitous mode of conveying the 
imprecation. All these are instances of extra- 
judicial oaths, and scr>e rather as a beacon warn- 
ing us to avoid them, than a form of solemn oath 
prescribed for our adoption. This form of oath 
may be traced back, through the corrujit ages of 
Christian! ty-f- and the remains of heathen anti- 
quity, up to the time of Homer ; and, unhap- 
pily, we have but too frequent memorials of it in 
our own days, in the rash oaths to which I have 
already referred. 

added to the words " So God you help ;" onA that they were 
regarded with some jealousy and suspicion, as savouriag of 
popery. 

■ 1 Sam. XXV. 22. 

■* I have not &und, as I havo already staled, though I 
will by DO meims say there cannot be found, among Iho 
early Christians, any form cf oath oontaining the impro- 
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of view. Foruis are gometliing in all cases; they are 
much when impressions on uneducated persons are 
materially involved in our proceedings. We should, 
at all events, in the forms above suggested, have the 
sanction of Scripture; wc should use the words of 
an apostle instead of the forms of heathens, or the 
comiptors of the true faith. Some few may be 
influenced by frightful* imprecations, whose con- 
science is seared against every thing else ; but the 
influence gained over them is dearly purchased by 
a general corruption of religion and morality, and 
especially by the depreciation of (ho virtue of 
veracity, 

I cannot here do better than quote the words of 
a friend, when writing to me on this subject, or 
rather when observing on the suggestions I have 
before niade as to the Moravian objection to our 
fomi, His remarks seem to me to unite soimd 
judgment with equally sound liberality. 

" I think it may be very safely said, the distinc- 
tion of the Moravians is too finely drawn. What 
meaning can be attributed to the act of calling God 
to witness any declaration short of virtually calling 
upon his omniscience to discover, and upon his 
might to avenge, any falsehood in that declaration. 
The Moravians cannot mean to call upon the Deity 
to give sensible tokens of attestation. Still I object 

• Pollux, i. ,'l!i, speaks of " oaths whii-h make one 
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not to your reconiinendation to omit thst part of 
the oath which is ctirectly imprecalOTy, tunuag 
entirely, in the JEngli^ oath, upon the word "ki" 
— on objectionable, ahnost an inadious form of 
inducing an illiterate man to invoke the Tengeaoce 
of the Alnughty. I hold it no euflident reason to 
retain the words, " So help me God," that there 
will still be a virtual imprecation without them. 
If actiutJ imprecation shocks the conscience, even of 
the weaker brethren, and adds littlp or nothing to 
the %nse of obligation, it is a rea«)0 for recom- 
mending an altered form." 

But whatever difference of opinion may exist, as 
to the importance or propriety of changing the 
expression of the oath, I shall proceed to the next 
branch of our inquiry-, with an assumption that on 
two points at least, all Christians will agree. I 
shall take it for granted, that every one who pro- 
fesses to regard the Gospel as the rule of life, will 
ft«l. First, that all unnecessary oaths should be 
abolished, in whatever department of Church or 
State they may be found ; and, Secondly, ibat 
whatever oaths, after a calm and dispassionate exa- 
mination of the subject in all its bearings, may still 
be deemed indispensable, they should always be 
admimstered with such marks of reverence and 
solemnity, as at once are due to the hallowed nanie 
of Him who is invoked, and may be calculated lo 
inspire a religious feehng of respect and a r/^errn- 
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tial awe, as well in the person sworn, as in all wlio 
witness the ceremony. At tlie same time, while I 
as)iume these to be sentiments generally felt, I am 
fully aware, that when the expediency of adopting 
any alteration in the present system shall be dis- 
cussed, we must expect a great diversity of opinion 
among men of practical knowledge and sound 
understanding. 

I am also fully sensible, that such a treatise as 
the present will best perform its own office by keep- 
ing within its own province ; and instead of offering 
suggestions of specific alterations as to judicial 
or other oaths, my purpose is only to state the evils 
ftlt, and the principles ujx>n which such alterations 
should proceed, leaving it to those who are best 
acqumnted with the subject, to apply those prin- 
ciples in detail. And I may \ie allowed to hope, 
that should any recommendations appear to come 
from me, which ought to be left rather to those wlio 
are conversant with the details of practice in courts 
of law, they may not operate to prejudice the ques- 
tion as to the two general principles of abolishing 
all unnecessary oaths, and of administering with 
solemnity and reverence such as may yet be re- 
tained. Still I may be expected, perhaps, to enter 
somewhat into detiul, in a few cases which have 
either come under my own personal experience, or 
have been communicated to me by men of prac- 
tical knowledge : I would be understood, however. 
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merely as giving specimens of the kind of altera^ 
tions which had suggested themselves to my own 
mind previously, or have been brought to my 
observation in the progress of the present mquiry. 



In the spirit then of these principles, I would 
Grst endeavour to ascertain whether any kinds 

OF OATHS NOW TAKEN IN OUE ECCLESIASTICAL 
AND CIVIL AFFAIRS, HAY BE ABOLISHED WITH 

SAFETY. I conceive there are many classes of 
oaths, and myriads in number, which may be so 
abolished. 



CHAPTER IX. 



OATHS OF OfrrCE AVD VOLUNTARY AFFIDAVITS. 



1. Is the first place, the usual oaths of office, in 
almost ever)- ilepartiiieiit. with some exceptions per- 
hxp&t I vrould gladly see abandoned, and witliout any 
a[^)febeDsion of the slightest neglect of duty in 
consequence. When the sovereign*, for the first 
lime, formally lakes upon himself the duties of his 
high station, on the due execution of which the 
constitution in church and state, the maintenance of 
the luw^ the welfare, and even, in some cases, the 
existence of his people may be involved, the occa- 
tiuo may seeni to require him to bind himself (as 

* Mr. Greene, M. P. Tor Lancaster, was umlerstood last 
Msaiao. to i^JTc notice that he sbould move In the course nf 
the next session, for the abolition or nil oaths of office, except 
« of the King, the Judges, Privy Councillors, anil great 
« of stste. 

1 wmild here observe, that the ovil tendency of promis- 
•ofy cwtbs, as well as tlicir inutility, is fiirccd upon us by the 
numberof exceptions to tbeirobligntion, which casuists used 
in discuss and sanction. Take Ibr example, the oath by which 
a peison, when admitted to his freedom, swears not to 
divulge the secrets of the trade or mystery to which he 
belongs. Tliis oath has been pronounecd to be not binding 
•• in mse it hinders any greater moral ffood, or prevents us 
from dischsTKing any duty of morality, or if the divulging 
ctf the secret cannot injure the party who required the oath, 
or if thoHe already acquainted with the mystery cannot 
sufficiently supply the wants of men in this particular. Sir." 
See Puffenibrf, B. Iv., c. 2. 
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all nur kings have ever bound themselves,) by the 
most solemn religious sanctions to be faithful to his 
high trust*; and, as the correlative obligation, it 
may be very fit that certain of his more eminent 
officers and subjects should, upon the same sanc- 
tions, bind themselves to be faithful to their 
sovereign. There may probably Ire also some 
offices of extraordinary trust in the church or state-|-, 
which might, in the opinion of wise and good men, 
require an oath from those who are appointed to 
them: but allowing such exceptions, I would, 

• That our Kings of the Anglo-Snxcin race solemnly 
bonnil theni»c1veB nt their [;oromitian, by an oath, railhfull; 
to discharge the duties of their high trust ; and that it is s 
mistake to suppose (vrith Carte), thnt they only pronued 
on Ikcir royal trord to keep the three articlcB, which tbe 
Norman princes sirort to ohser\*e. is shown by Lytl«llon. 
Hi4t: Hen: II. The old office used at King Sthelred'a 
coronation fhe maintains) was used by the Conqueror. 
The wonls of thai oath are preserved : it commences thus, 
" 1 promise in the name of Christ ;'* oiid ends, " As may 
the gracious and merciful God grant his mercy to nie and 
to you." The three articles were, — to protect the Church 
and all Christian people in peace ; to pul down all rapine 
and injustice ; and 10 observe equity and mercy in aU 
jndgmenls. 

+ I am fully «\iaro of the difficulty, if the principle is 
admitted, of limiting its application. But I have a good 
hope that men of praclirjil wisdom and discretion may be 
found, who would be able to draw the line, with much 
sntisfoction b> the country at large, between those oaths of 
office which might be safely abolished, and such as relating 
to the more important and solemn offices of slAle, it might 
be generally considered expedient lo retain. 



generally^ abolish ciatbii at the admission into any 
oSice ecclesiastical or secular. All persons, on 
taking upon themselves those duties, to the due 
discharge of which they are now bound by their 
oaths, might be then required only to promise to 
discharge the duties of the office faithfully"- Or 
rather I would say, that no man should ever be 
called upon even to promise to do what he is 
boimd by the duties of his office to i>erform ; on the 
contrary, it shoidd in every way be declared, that 
every man has already promised to do his duty by 
the very act of accepting an office. 

2. I could wish, secondly, either some declaratory 
law to be passed, or some authoritative directions to 
be given, to prevent the administration of " volun- 
tary oaths," They are administered by magistrates 
throughout the kingdom i many voluntary affidavits 
also are sworn before Masters in Chanceryf . Judges, 

■ Puffendorf quotes from Fatlier Paul's History of llio 
Council of Trent, an account of the "grossly ndiculoiis*' 
practice prevalent al Rome on the death of a Pope. — 
" During the vBc^Bncy of the Holy Sec, the uardinala are wont 
to draw up a form, consisting of so many heads, fur the 
refbrmatian of the papal government, which each of them 
BRearB lie will exactly observe, should the election fell on 
bint. Though the experience of all ages testifies that not 
one of them stands to the engagement ; inasmuch as 
immediately after being ehoaen pope, they declare that 
eithor they could not be tied by such bond, or that their 
very investiture with that dignity quite releases tbem from 
the obligation." 

+ The rmctire is now very much discountenanced. 
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both in the House of Lords and elsewhere, have 
declared that they are illegal : still they continue to 
he administered. I was not however aware, till I 
was led, in the course of my present inquiry, to learn 
(hat the administering of any oath of this kind was 
u iitisdemeanour, subjecting the person who should 
administer it to puni^-hnient. Such, however, I find 
it to be. Sir Edward Coke says expressly, "Oaths 
ihat have no warrant by law, are rather tutea 
fiiTmenta than sarramen/a; and it is a high coa- 
tempt to minister an oath without warrant of law, 
to be punished by Rne and imprisonment.*' This 
w holesome restraint seems to have fallen into desue- 
tiide. If I might do so, without presumption or 
offence, I would most humbly anil respectfully 
suggest to the judges of the land, lliat a clear and 
explicit statement of the law in this respect, by way 
of caution to magistrates, might fitly be introduced 
into their diarges to the grand juries. If this notice 
were taken by tliose learned men simultaneous! v, I 
feel assured that the evHI would be very greatly, if 
not altogether, abated ihrougli the kingdom. And 
a more probfic field (though perhaps it is not a \ery 
witie field") of perjury does not I believe exist, than 
the custom of administering voluntary oaths and 
afR davits. 

* A poUc« magbtrate, however, with whom I have con- 
versed on the aubject since this sheet was «cnt lu the press, 
spoke of persons coouDg together in erou-ds inlo his office 
In i«wear Us the loss or paw nbrokers" Juplicales. 
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No right-minded and considerate man, though per- 
sonally a stranger to those venerable establishments, 
if influenced solely by the desire of doing good, would 
[ouch with any other than a tender and delicate 
hand such of their faults as may arise solely from a 
lanliness in correcting ancient errors, and discon- 
tinuing regulations, which by lapse of time have 
(jeased to be applicable. And entertaining, ax I do, 
for both our Universities sincere regard and reve- 
rence, and for Oxford sentimentR of heartfelt affec- 
tiiBi and gratitude, I would not consciously utter a 
word which even an enemy could construe into an 
unkind reflection. Consistently, however, witli the 
principles whidi I have professed in my opening 
chapt^i I could not pass over in silence this branch 
of our subject. 

I would then, Jn the third place, recommend the 
abiJition of all oaths administered to members of our 
Universities ns swh. And I speak this not without 
having had ample opportunities of witnessing the 
workings of the present system. After a constant 
" reridence in Oxford through every term of one-and- 
|w«n(V years, during which I necessarily became 
MQiuioted with the feelings and sentiments of per- 
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toDS of every age aiffl academical rank, I am per- 
suaded that a most material change is still desirable 
in the Universities: I speak with leas confidence of 
Cambridge than of Osford. In Oxford, within these 
last few years, much improvement has been effected; 
nirny antiquated oaths have been repealed; and very 
grateful ought we to be towards those who were 
inslruinenta) in bringing about so dearahle a change. 
fiut much still remains to l>e done. Indeed, after 
wriously weighing the matter in my own mind, and 
after a free and friendly interchange of sentiments 
«rith others, better alile to form an opinion than 
myself, I can say that, without making a dngle 
exception, I am not aware of one oath administered 
by the University of Oxford to her members as 
such, which might not with safety he abrogated. I 
am not aware of one that is necessary. Many, 
doubtless, may conscientiously take a totally dif- 
ferent view of the subject, but this I will be bold 
enough to say, that no one consults the honour of 
God, or the credit of the church to which he belongs, 
who is not desirous, within his sphere, and with the 
best exertion of his faculties, to put an end to every 
oath, the necessity of wiuch is not evident. The 
words of Augustin, when justifying a Christian in 
taking an oath if compelled to do so, speak directly 
and awfully to all persons, who being in authority," 
and having the means of promoting a better state 
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f^ things, yet still countenance the practice uf 
requiring a single unnecessary oath. " It comcth 
of evil." " Si non a nialo jurands, a malo est non 
credentis. A malo est quod facis, sed illius am 
EXiGiT." Whate\er is more than a simple promise, 
or the bare passing of one's word, springs from evil; 
not perhaps from the fault of the juror, but of him 

who BEQCtRES THE OATH. 

I cannot reconcile myself to the Matnculation 
Oath": it is, 1 fear, not imfrequently a snare to the 
consciences of the young. I can speak from expe- 
rience, that the administration of this oath has often 
a mischievous effect; unfairly distressing the con- 
sciences of some, and diminishing in others their 
general reverence for an oath. The E^nvo^ir, or 
interpretation of the oath, is not read by one in a 
himdred of those who take the oath; and were it 
read by all, it would be of little or no service. It 
leaves tlie oath very much as it would be without 



* Objecliong to the Malri'-ulatianoath seem to have been 
urged by divines from time to time. CbriiitopheT Wbite, to 
whose Bermons at St. Mary*s we have already referred, 
in 1627, appeals (turn the pulpit to the Gui-emors of the 
Universit)' to be " merciful to other men's consirieDceB." — 
" Is there not," he asks, " an especial care to be had by those 
who frame this bond, not to require it, but where the weight 
of the thing may claim it}' The preachers objections 
however seem directed chiefly against exacting an oath of 
obedience to the Statutes, whilst they were not published, 
but studiously kept bidden, 
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own church*,) in a cause of faith and charity, in 
judgment, justice, and tnilh-f?" 

But there are at this present time in Oxford 
many as sincere and enlightened Christians, as any 
who ever held the faith in righteonsness; and to 
them I would leave this question, with a prayer, 
that he who has begun a good work may continue 
it, till in this, as in other points, there \x left no 
room for reasonable offence among us. 

With regard to Cambridge, I must speak with 
much less confidence, and in much ignorance. I 
have, however; through the last six or seven years, 
l>een in constant communication with Cambridge 
men, all of whom seem to unite heartily in the desire 
of abolishing such objectionable oaths as are still 
administered among them. And it is with sincere 

• Art. Kxxix. 

'I' The repetition of the same oath to keep the statutes, 
again and agaia exacted of llio same person at his matii- 
culation, and when lie takos hia bachelor's degree, or any 
subsequent degree, (even should the Srst administration of 
it be thought necessary,) seems a vain repetition, and there- 
fore contrary to the spirit of the Gospel, and the judgment 
of the early Chri&tians. Of such repetitions of the same 
oaths we have many apecimens in heathen timca ; for ex- 
ample, Thucyd: v. IB, where two conlrBcting parties, tJie 
Athenians and Lacedcemonians, engage to renew their 
oaths every year. We aie told that the practice arose from 
the casuistical doctrines of the line Cleanlhos, who main- 
tained, against Chrysippus, tliat a man would not be guilty 
of perjury, if he, after a time, should hrcak a promissory 
OBth, which ho made wilh the intention of keeping il. — 
Selden, B. ii„ u. 2. 
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But if the Universities offend in these particulars 
by their tens, the Courts of Law offend by their 
tens of thousands. Tlie blessed Founder of Chris- 
tianity said, " Swear not at all :" The Apostle 
.Tames re-echoed his Saviours words; the earliest 
Christians interpreted this command as prohibitory 
nt least of every oath not absolutely necessary for 
the preservation of justice and peace. And yet, in 
England, if ever the voice of our Christian legis- 
lature is heard bearing on these points, its words 
seem to sound, " Swear on all occasions. Omit no 
opportunity of insisting upon an oath." Indeed, 
our country has lieen, not without rea-son, called 
" A land of Oaths*." I liave made carefid and 
extensive inquiries among many of those able and 
good men, who cither preside in our Courts ot Law, 
or are well acquainted, bv personal experience, with 

• See a lery sensible [laraphlet, written in a truly 
ChristiKD spirit, aod with great moderation, entitled, 
Rftnarks on Oatht. It was published auonyraously in 
183ii: but I undntsland the author is a gentleman much 
respected by those who know him. The present treatise 
was advancing lo its dose before the pamphlet rame into 
my hands, lis chamrter is the direct opposite lo that of 
Jeremy Bonlham's work, published in lei 7. 
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the soleitiii fnriii uf an oath should not be resorted 
to in such cases." My friend's ohservations are most 
instructive and interesting ; but, I fear, their inser- 
tion might seem to intrench upon the line which I 
liavc already marked out for my guidance. Enough, 
I think, has been said, to show that, at all events, 

AN INQUIRY IS CALLED FOB. 

Were a commission now existing, such as I trust 
our governors may soon be induced to ap)H>int, whose 
duty it would lie to a^tcertain in what cases oaths now 
required might be safely omitted, as well an to exa< 
mine any proposed improvement in the administra- 
tion of those which might be retained, I would venture 
to suggest that their primary attention should be 
directed to the inferior courts '* of the first instance," 
as they are called;— our police-offices, our petty ses- 
sions, and meetings of magistrates, and the proceed- 
ings where one magistrate only is required to act. 
The general business of such courts arises from 
questions relating to the poor-laws, benefit societies, 
the road-laws, petty thefts, assaults, trespasses, and 
breaches of the peace: questions in determining 
which, my own experience has convinced me, that 
in nine out of ten cases, the oaths required by law 
might be cut off at once, without any impediment 
whatever to substantial justice ; and thus, an incal- 
culable accumulation of perjury and false-swearing 
might be prevented. 

In all these or any other substitutions of affirms- 
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I will not dwell upon the nudity with wiucfa 
we sometimes have heard the solemn words iode^ 
cently hurried over, in an affair which ought to be, 
from beginning to end, deliberate aitd soletno; be- 
cause great impTovement has certainly,iD this respectr 
been discMnibte within these late years^ One toast 
desirable alteration, however, would be, that ettbo' 
the presiding judge, or a magistrate, should admi- 
nister the oath; at all events, it should be an offieer 
in rank and importance much above those who are 
now usually employed for that purpose; and aaother 
improvement should be, that tu muck at pomJAfe, 
whenever oaths are adndnisteted, the ceremoDy 
should not be going on amidst the clamour and 
confusion of the court*. I will not presume to aay, 
lliat an oath should never under any "■"■"—*—*— 
W administered by any one except the chief penoo 
in authority present, nor that it should never be 
administered except when the business of the court 
was altogether suspended for the solemnity, because 

* I have been informed by a bwrer. tbu Uie amMMi in 
«bkli the oath U administered in courts ""'*'«* is nocfa 
more aolenin than we generally find it to be in Ibe aril 
courts. He referred especially to a trial which look place 
ID Xiat, when the Jodge Advocate and the wilneM both 
Uid their hatid^ on the Gospels, the witneu nepeatinf Hie 
oath in hia own person alter the Judge Advocate- We 
must not, however, forget tbM much of (be imprenion made 
when wo witness a procinding bt the first time, ii «oni off 
by funitiarity. 
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ihat would be entering more into detail than our 
jH'esent plan requires; and I should be unwilling 
to give room for objections to specific practical 
alterations, which might tend to deprive the general 
principles upon which I would insist, of a careful 
scrutiny and a fair unprejudiced consideration. I 
cannot, however, help confessing the regret which 
I have often fell on witnessing in the criminal 
court at an assize so marked a contrast between 
the correct, solemn, and impressive manner in 
which the judge's marshal has administered the 
oath to the grand jury, and the absence of all 
Bolemnity and imprcssiveness when the petty jury 
«re sworn by the crier of the court; though the 
petty jury consists chiefly of persons of far less 
cultivated minds, and from their very station and 
circumstances of life, and the very duties too, which 
they are then called upon to discharge, requiring 
fiir more than those who usually constitute the 
grand jury, the additional influence of a solemn and 
impressive address. 

A method also might probably be adopted, 
without the slightest inconvenience to any party, 
or the least prejudice to the cause of justice and 
truth, by which witnesses who are to go before 
the grand jury might be sworn; and the present 
hurried and confused manner of swearing them in 
the midst of the bustle and crowd of the court 
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might be at the some time avoided •. The incon* 
voniences of the present system have, in one point 
at least, been so strongly brought to our minds 
recently, that 1 conceive most persons are desirous 
of some improvement in this respect. 

The principles which I am here advocating would 
nec««sarily interfere with the practice of judges and 
ma^straCes delegating to their clerks or servants, 
either in court or in private, the office of administer- 
ing an oath. I would not for a moment be supposed 
to recommend that a judge's time should be taken 
up, and himself fatiguetl, by administering the oaths 
which are now given by hi« clerk in an outer room, 
at chambers, or otherwise. I would suggest that 
the signature of the party, in the presence of the 
clerk, shovild be deemed sufficient in all cases where 
tliG actual presence and immediate attention of the 
judge himself is not required, and, in fact, is not 
now given — such a presence and attention, I mean, 
as would enable him, if called as an ordinary 
witness to the signature of a deed, to testify that he 
did witness it. What would be said in court to a 
witness who, in his examination in chief, should 
have declared that a disputed document was signed 



* It U B curious hct, tbat in Durham the w 
even at present, avora before Iho grand jury tbeniseWei. 
This oxcepnon to the otberwise, I believe universal practice, 
arises tnia llie circumstance that the members of the grand 
jury in Durham are all In the commissiou of Oyer and 
Terminer. 
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hy the parties in his presence, and afterwords, in 
his cross-examination, should confess, or it shoultl 
be proved bj other evidence, that he was never in 
the room at all during the transaction, and that he 
never saw the parties in his life? Would the judge 
represent him to the jury as a witness deserving 
implicit credit? In every case where the actual 
presence and o^izance of the president or judge 
is not now required or usually had, and the addi- 
tional solemnity which that presence woidd convey 
is not now given, I conceive that the signature of 
the person who under the present system would 
be sworn, might safely bo held equivalent, ti) all 
intents and purposes, to the oath as now adminis- 
tered. The signature might be attested by the 
clerk who now administers the oath, whilst the 
same temporal penalties might attach to a false 
declaration which now may be visited on perjury. 

Filially, I cannot but express an ardent wish 
that every judge, and magistrate, and examining 
advocate, and every officer of our court, had the 
sentiment of Sir Edward Coke deeply impressed 
upon his mind, and ever practically ))resent in his 
thoughts. That learned man is speaking of tlie 
examination of witnesses by a commission; but the 
spirit of his injunctions may very easily be trans- 
fused into every proceeding where recourse is had 
to the solemn and sacred obligation of an oalh. 
" For as much as the witnesse by his oath, which 
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is so sacred as he calleth Alniiglity God (who is 
truth itself, and cannot be deceived, and hath know- 
ledge of the secrets of the heart) to witness that 
which he shall depose, it is the duty both of the 
commissioner and the examiner gravely, temperately, 
and liisurely to take the deposition of the witnesse, 
without any menace, disturbance, or interruption 
of theni in hinderance of the truth, which are 
grievously to be punished. And after the depo- 
sitions taken, the commissioners and examiners 
ought to read the same distinctly to the witnesses, 
and suffer them to explain themselves to the mani- 
festation of the whole truth. Interrogatories ought 
to be single and plaine, pertinent to the matter in 
question, and in no sort captious, leatling, or direc- 
tory."" — Coke, Inst. iv. 278. 
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The objects then, which, after a patient, and I 
trust an unprejudiced inquiry, I cannot but rej^ard 
as worthy the serious and favourable consideration 
of the Legislature are these three :— 

First, an approximation towards such a state of 
a Christian community with regard to oaths as 
would be worthy of the Gospel: to be attempted by 
the legislative abolition of all oaths among us 
(whether ecclesiastical, civil, academical, judicial, 
municipal, financial, or any other,) except such 
only, as after a careful and unprejudiced exainina^ 
tion of the subject by competent men, might be 
pronounced indispensable*. 

Secondly, that in the administration of those 
oaths which the law might atill require, the pre- 
ading judge, or supreme officer (if he cannot always 
in his own person actually perform the solemn duty 
of administering the oath in each case) should never- 
theless enforce the most grave and reverent and 

* On the iirst of these pointa 1 cannot retrain from add- 
ing 8 very brief extract from the letter of a friend of the 
highest legal diittinction. " 1 think it of the Drst necessity 
to diroinish, as much as jiossible, the multitude of oatha 
daily taken in this country, and that for this purpose they 
should be confined to onths strictly and properly judicial, 
and to Guch promissory oaths of olHco as relate to the more 
inipoilant and ijolonin uHiecii of stale. 
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impressive manner in those who are intrusted witli 
the duty*. 

Thirdly, in cases where the party to be sworn 
may desire it, a change in all our oadis from the 
imprecatory to the attesting form, as is already the 
ca«-' ■vith the Moravians and Separatists +. 

To effect these changes, or rather, I would say, 
to diminish the present evils (as far as, after mature 
and able deliberation, it may be deemed i<afe and 
consistent with the best interests of the community 
to adopt any change,) I would most humbly, but 
at the same time, most earnestly suggest, that a 
Commission of Inquiry should be appointed, con- 
sisting of nieinbera chosen from among the wisest 

• On tluH second point the Bame oxcellent person ob- 
serves, *' I think further, it is highly expedient, in the case 
of judicial oaths, that the form and ceremony should be 
more tolemn Ihan at present, and rooro likely to affect 
thereby Ihe conscience of the party Hworn, and the minds of 
the bfBtanden. 

t On this third point there seeins to be much difference 
of opinion among persons eminent for soundness of judg- 
ment, and clear and liberal views in practical matters. 
Whilst one considers " the imprecatory furra as merely 
speaking out, in clear and intelligible words, the effect and 
consequence of a false oalh.which the person who takes the 
oath might not always be able to draw so distinctly for hiffi' 
self;" another says, "The imprecatory form of oath strikes 
me as wrong. It would be much more decent and pious, if 
that were left to be implied (as it must needs be) and not 
expressed." All we mean to say is, " I call God to witness, 
that wliHt I say ti true." The conietiuences of a IkUe sppeal 
no man can be ijjlmranl of. 
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and best men in the country of different professions 
and departments in life. Men who are best quali- 
fied hy education and experience for the under- 
taking. The duty of such Commissioners would 
be, to ascertain whether any alterations are required 
in the laws and in the practice of our country on 
these points, and upon what principles such changes 
should be made. 

I am impressed with a deep and lively conviction, 
that much good would be consequent on the inquiry; 
and if followed up, the result would he hailed by 
e^ery friend of true religion, sound morality, and 
progressive social improvement. Under the Divine 
blessing, 1 have good hope we should find it one 
means of advancing the honour of Almighty God, 
by associating sentiments of awe with the admini- 
stration of oaths, whenever those solemn appeals 
were made to his omniscience, — by cherishing among 
us habits and feelings of Christian simplicity and 
truth, which He loves, — by preserving His holy 
name from profanation, — and by causing it, when- 
ever heard, or uttered. In be held in reverence. 
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CHAPTER I. 
FORMS OF OATHS. 

The fonn of administering an oath is bj do means 
an essential part of the oath ii^lf, and indeed, 
being of human institutjon, is in itself a matter of 
perfect indifference, provided it contains nothing 
irreverent, and the individual sworn regards it as 
binding on his conscience. Since however, in many 
cases, the manner in which a thing ia done has far 
greater influence on the generality of mankind tlian 
the real character of the thing itself; the mode of 
administering an oath bea>mes, in this point of 
view, a subject of very great importance. 

In the first place then, as Mr. Phillips well 
obser^■es, that ceremony or form is evidently the 
best which most clearly conveys the meaning of the 
oath, and most forcibly impresses its obligation*. 



* It i» curious to find that, a 
ponneiian war this principle was 
ofa soleroQ lesfme between ihe tw 
.\flcr slipulalin^ llial the oalhs 
prinoi|iHlfi »n(l llicii allien in thr » 
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Wldlrt therefore the ceremoD? or form has variwf 
U different ages and ooiintries, ji 13 obviously 
necessary to allow men to swear accorfing to tlic 
principles of their own religion, that is, in the 
T most binding on their conscience*. « Pos- 
mbly," says Chief Justice Hole, " they may not think 
thcmaelvea under any obligation, if sworn according 
to the usual style of the Courts of England." And 
this is now the invariable rule in our courts of jus- 

* ftU in «»ch CM« the dimI solemn oalh should be 
n of the countrj-. — Thucyd: 

» Wj cleulj inil satisTaclorily on this 
"TlM pHt w Ifae btta of oaths, under nhich God 
K W (o ■iVDger, is ta be sceomtno- 
rt k tti m^tfam fiumJKi wtiidi the swearer cnler- 
B tf <U; * hmg «w ud indgniGunt to compel a 
t » mi^ % ■ Gil «tMt he &ith not helieve. and 
nd DD «ae thinks himself 
a Hf g^tr wwit, or unilut 
e M Ae dtMrinea of his 
«■« aApa^ ■teik ia Im jid^Hca^ h ik ool; iiw B*y 
- - »»■&*« W«fos>Mn b/ 

^ Ml « w a wM w ^ M ■M%c^>v "'p«i>^; 
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Oct; the oath is adt 
particular form vtddi ther |va£aa Id be aoK hiad- 
iDg: whilst DO other than Atbdots, ml MdiMfid^ 
as profess not anj religkB tkn caa had tkc« 
consdences to speak the troth, an ^daied fin^ 
giving testhnooT, en the toon of ■^■fc^Ber 
from defect of idigious pradple. 

The adoptiaD of this rule, so agreeaUe aa k i> te 
the dictates of ew mn ioo aenae, doas not twD far oar 
admiratioa mocie than the practice and the ddeaee 
of an a{^)os)te principle exdle our HupUM, capecs- 
allv when ire find it oountenanced by paaon* id high 
legal reputatioD. Vet ao dbe fvt is. Sir Edvvd 
Coke* pronounces gOKTallT, thai at " infidel caaaiat 
be sworo,~ under vhkfa denvnaOoD, be a 
to compriae Jews, aa well as I 
kins-^ holdj it to be a i 
competency of a witness, that be hfievcd i 
the Old nor the New Tei 
meats strike us with greater a 
reflect that the very rule bov wtrfJiAed i 



• 4 Co. Ut. ^ b. i laat. MC 3 Int. 1«5. 

+ Hawk. P- C. b. S, c. slri. t. Si. 

X Lord Chief Jiutke Willc*. in 
e»»e of Omydiund and Barker. • 
Ha»'kiD&. in bk PI<u* o/lAc C 
and painsUking nna, i» miWakwi in Ua notion «f Ijwi 
Coke's opinioii ; long \xtm fata twe, aad arcr aince tfa 
Jew* TCtumed lo Eogtaad. ifacf ham faces cdM^rfr 
admitted as viilne^&e&.' — Atkjiw, wLu*. tL 
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courts, not only before the time of Cuke was 
ackiMwli<d^;ed in different parts of Christendom, 
but wa;^ settled eveo as long back as the days uf 
St- Atigtutin; so fam. at least, as competency on the 
■core of religious belief is affected. A question had 
been submitted to that illustrious father of the 
Chiitx-h, by one Publicola, " Whetlier it were lawful 
for us to put a man upon his oath whom we knew 
to be a heallien, and who consequently would swear 
by an idol ?" Augustin answers in the affirmative, 
sup]iorting his view of the question as well by the 
example of Abraham and Abimelech, and of Jacob 
and Laban, as also by alleging the necesnity of the 
case. To one of hia very cogent remarks we shall 
have occasion to refer, when we examine the forma 
of the ancient Roman oaths; to his reasoning from 
the neceasiiy of the case, a very strong resemblance 
is bome by the tenour of Cl«cf Justice Hale's argu- 
ment, when he points out aa well the imreasonable- 
ness of excluding indiscriminately all heathens from 
giving evidence, as the inconsistency of compelling 
them to swear in a form wliich they may possibly 
considernot binding. " It were a very hard case," 
says Hale, " if a murder committed here, in presence 
only of a Turk or Jew, should be dispunishable, 
because such an oath should not be taken whiih 
the witness considers binding, and he cannot swear 
otherwise, and )X)s,sihly might think himself imdcr 
obligation, if >-worn according to the iisual 
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style of the courts of England"." " If you will 
not admit the oath of an idolater," says Augustin, 
" there is no other adequate method of forming a 
covenant with him, or of binding him to keep his 
word, or of jwesen-ing the public peace ; nor is it 
forbidden by any law of God to employ for a good 
purpose tlie oath of tliat man whose fault consists 
in swearing by false gods, but who keeps the faith 
which he has pledged -f-."' 

This question seems to have been much agitated, 
and various opinions were held with regard to it by 
the profest»rs of the civil code in Rome. Pope Pius 
ruled that an oath sworn agreeably to the juror's own 
superstition should be accepted as valid, because the 
question only is, " Has an oath been taken? not 
whether that oath ought to have been taken." Ulpi- 
anus^, however, leans to the opinion that an oath 
taken agreeably to the forms of a religion prohibited 
by the state, must be considered as altogether null 
and void. On this principle, in the Compendium of 
the Laws of Spaing, the form of the oath of a 
Jew or a Moor is omitted, because those religions 
are nut tolerated in that country||. On the other 

• 2 Hale, p. C. 279. t Aug. EpisL 1S4. 

X Digest sii. t. % a. b. 

S Compendio del Durecho, ITS4. 

II Still there were formerly, anil are now in their law- 
books forms of oaths both for Jew and Moor; but because 
Ibey are al pmwiil of \w practical use. l\\ey are oinitled in 
the compendiuin. 
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hand, it is ruled over and over again, in the law- 
books of almoflt every country in the world, that 
every one shall swear according to the most respected 
and "feared'^ mode of his own religion. Indeed 
the proper forms of swearing both Jews and Maho- 
metans are recorded in ancient Law-books of dif- 
ferent countries with great accuracy and minuteness. 
According to Selden, who gives a long account of 
a particular ceremony in swearing a Jew in courts 
of justice before the eighteenth year of Edward the 
First, the perKvi administering an oalh to a Jew 
said, " If you do not speak the truth, upon your 
head come all your sins, and your parents' sins ; and 
all the maledictions which are written in the Law of 
Moses and the prophets remain with you for ever." 
To which he answered ' Amen*.' 

A curious anecdote is recorded by M. Merlin of 
a fact which seems to have excited considerable 
attention in France, as an important precedentf. 
A Jew having to make an affirmation in 1753, his 
counsel moved the court that he should be allowed 
to swear according to the usages and privileges of 
his nadon. The president, M. Desvoeux, was for 
cutting the remonstrance short, and said to the Jew, 
" Hold up your hand,'' the usual mode of adminis- 
tering an oath ; upon which the Jew, without 
further ceremony, clapped on his hat, took a Bible 

* Atkyns, vol. i., a. 32. 

+ Repertoire ilu Jurisprudence. 
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of his pocket, held it in his left hand, and put 
his right hand upon it. The president acquiesced, 
saving to bini, " You shall swear to speak the truth." 
The Jew answered all the interrogatories, and his 
evidence was received as valid- 

But we are anticipating what will more correctly 
(all under another head of our inquiry. These 
particulars are mentioned here, merely as establish- 
ing what we have stated ; that though the present 
rule of our own courts of law was not settled tiU the 
decision of Chief Justice Hale, perhaps even not 
till the time of Lord Hardwicke, when all doubts 
on the subject were removed in the celebrated case 
of Omychund and Barker"; yet the principle had 
been very generally adopted in other countries, and 
that not blindly and by chance, but after much 
discussion, and upon the authority of some of the 
' greatest names in the Ciiristian Church. 

The rule, however, may now be regarded as 

I port and parcel of the Law of England, that all 

\ persons are to be sworn according to the ceremonies 

of ikeir own religion-f. And this leads us natu- 

• I Atk. 21. 1 cannot help rocommeniiing a careful 
peruEul of ihis celebrated case. It may be found in manj 
Iftw-books. in Atkyng tlie arguments on both sides, and 
the judgments are given at length. 

1 Perha)w being aware of the fact 1 ought to observe, 
that to some persons there seems to be something approach- 
ing inconsislency in our practice in this respect. The 
ju'lgc asks the iriinesa what form of oalh he considers bind- 
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rally to the nest subject of our inquiry in tlie history 
of oaths, namely, the various forms adopted in dif- 
ferent ages and different countries, and by members 
of different religions. We begin with the earliest 
upon record, which are at the same time, inde- 
pendently of their antiquity, the most interesting 
to us as Christians — those of which mention is made 
in the Holy Scriptures. 

ingi and allows him to swear ncrording to his answer, whereas 
a crafty wicked man raight with impunity by these means 
take an oath which he did not consider binding. To this 
however an answer has been given, that there is no possible 
mode of discovering the form of shearing which will be the 
most binding on the conscience of tlie witness in particular 
cases, other than by inquiry of the witness himself; and 
one olyect of the inquiry is, that after he has answered the 
question, and has been sworn accordingly, he shall nut aiini 
the temporal puiiahments of peijury. 




CHAPTER II. 
OATIIS U7 THE OLD TESTAMENT. 

Thk first occasion on which any reference whatever 
is matlo to an oath in the Bible (except perhaps iu 
the very meaning of the Hebrew word which we 
translate * God,' and which some divines assure us, 
inlimali's the Oath of the Covenant between the 
Almighty and man), occurs in the interview between 
ihe King of Sodom and Abraiiam, upon that royo] 
personage urging the father of the faithful to accept 
tlie good things which he offered him*. This offer 
Abraham declines, alleging as an insuperable bar- 
ritr to his acquiescence, the oath he had taken. ** / 
have lift up mine kand unto the Lord, the MoM 
High God, possessor of Heaven and earth, that I 
will not take from a thread to a shoe-latchet, that I 
will not take any thing that is thine," Here we 
have one of the most solemn forms of calling God to 
witness, a form which we find subsequently preva- 
lent in different ages and countries; — that of liAing 
up the band to heaven. Thus, when Jehovah (who 
af> the Apostle tells U8+, " because he could swear 
by no greater, sware by himself," in conftrmation 
of his promise to Abraham^,) is described in the 
nublime bynm of Moses as establishing his truth 



' Gen. : 



t Heb.v 
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the East or no, does not, I think, appear. I am 
not aware of any decisive evidence on this point in 
Grecian History, though Homer represents his 
heroes as lifting up the hand when they swore* ; 
and Virgil supplies ample ground for supposing 
the custom to have been general^. Hansenius erro- 
neoiixly conceives the practice to have been of later 
originj. Lucian gives a very lively description of 
an allegorical painting by Apelles, in which Calumny 
is represented as holding a burning torch in one 
hand, and with the other dragging a young man, 
who is lifting up his hands to heaven, and calling 
the Gods to witness his oath of innocence§. Modem 
history presents to us abundant proof, that through 
many countries ihe practice prevailed among Chris- 
tians. For example, in England, in the Parliament 
at Shrewfiburj' 1398, when the Lords took an oath 
on the Cross of Canterbury never to suffer the 
transactions of that Parliament to be changed, the 
members of the Commons held up their hands to 
signify their taking upon themselves the same 
oathll- To the oaths of Scotland, where this 
practice still exists, we shall have occasion to refer 
hereafter. In France it is the only form allowed 
(except in the case of Jews and Anabaptists), the 



• niad. %\x. lii. 

+ yEneidxii. I'J6, Sec also Pindur, 0];mp; \ 

X De Juram. Vet. 

$ De nun letocre Med: II Wulsinchan 
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juror doing nothing more tlian lifting up his hand, 
saying, " I swear." We are told that the form in 
Scotland (where, by the by, I niust not omit the 
first opportunity of mentioning that all oaths are 
administeretl by the judge himself, and fiot by an 
fiffUvr,) is much more sulenm than the Englisli 
custom; and certainly it is more ancient, and has 
higlicr authority than any otlier form whatever. In 
Christian churches (and solemn oaths were usually 
Bwom in a consecrated place; indeed Cliarlcmagne 
gives a positive direction that tliey should be all 
sworn in the church, or upon relics) the jurors were 
sometimes directed to lift up their hands to heaven, 
OS appealing to the la.st judgment; at other times 
ll)cy were to extend them towards the altar and the 
consecrated elements. But of this hereafter. 



> 



The next instance of an oath recorded in the 
Bible is where the words only were uttered, without 



any 



external form'. \\'!ien Abraham was re- 



quested by Abimelech and his chief officer Phicol 
to take an oath of pace and upright dealing, their 
words were, " God is with tliee in all tiiat thou 
doesi; now, therefore, swear unto me here by God:" 
and Abraham said, *' I will swear." The subsequent 
transaction, in which seven lambs were employed as 
a witness of their covenant, seems to be altogetlier 
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indcpcncieiit of the oath sworn by Abraham, thoLig)i 
it has been sometimes represented as part of that 
solemnity. And this is the iirst instance of the 
juror barely calling upon God to take cognizance 
of the transaction. Whether this oath generally 
embraced both members of such a definition as thai 
of Dr. Taley, and imprecated God's vengeance 
should the oath be broken ; or whether it merely 
called him to witness, we need not stay to inquire. 
It is the first instance of wliat frequently occurs in 
subsequent history, namely, an oath without any 
ceremony or form beyond the mere act of swearing. 
Thus, the first oath mentioned in Homer consists 
merely in the words of attestation. " Swear to pro- 
tect me," said Calchas, " from the vengeance of an 
angry potentate;" " By Apollo, dear to Jove, whilst 
I live," replies Achilles, " no one shall lay his band 
on thee*." The general form of words in oaths of 
this kind in the Bible ran thus: "The Lord 
livelh," which indeed is the very form prescribed by 
the prophet -f in a command, to the real import of 
which we shall again refer under another head. It 
is, however, beyond dispute, that the imprecatory 
form, however objectionable, was by no means un- 
common, either in giving or taking an oath. Of 
this we have an example in tlie pathetic appeal 
made to her mother-in-law by the affectionate Knth: 



' tliiul, i. 86. 



t Jerem. i 
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**■ VW Limt till sii tt) me and more also, if ought 
In* «kMh port ihcc and me*;" and in the solemn 
n by which the aged Eli bound the young 
I to tell the whole trutli : " God do ao to 
Uhv ftnd more also, if thou hide any thing from me 
of ai\ tlie things that he said unto theef." 

It is melanchnly to reflect upon the desecration 
of the name of the Almighty, the prostitution of 
the solemn api>eal to omniscience and omnipotence 
implied in an oath, and the mass of perjury poUu- 
ting and blackening every country and age of the 
world, to which such a facility of swearing aa this 
kind of oath supplies, has led. The habitual pre- 
valence of oaths in ordinary cunvcrsatiun, which 
every good man deplores, so far from proving to be 
a preservation of truth and honesty, has, on the 
ccBitrary, afftirded only a shelter for falsehood and 
wrong. The observation of St. Augustin is only 
too fully confirmed by the experience of the ages 
which have intervened between his time and our 
own : " The custom of oaths, originating in the 
most corrupt times of antiquity, has been preserved 
to our day, not to the end that men might be 
checked in wickedness by the religious fear, but 
Uiat perjury also might be added to their other 
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The curious variety of such osths as cxmdst onlj 
of words without any additioDal actiaa areeremoay, 
will hereafter offer itself to our notice. They were 
as numberless as are the shades of difiereoce in the 
religi(His of mankind, as the Gods many and Lords 
many which superstitious heathenism adopted ; 
ami they varied often with the caprices of indivi- 
dual men*. 

3. The next form to which our attention is 
drawn in the Old Testament, first occtu^ when 
Abraham would bind his chief steward by a roost 
M»lemn obligation, to the performance of a specific 
duty. " And he said to the eldest servant of his 
house that ruled over all that he had, Put, I pray 
thee, thy hand under my thigh, and I will make 
thee swear liy Jehovah, the God of heaven and the 
God of the earth, that thou ehalt not, kc. And 
the ser\'ant put his hand under the thigh'f- of 
Abraliam his master, and sware to him concerning 

* Jacob in said to hale sworn by the ** Fear of bis father 
Isaac," Which, proba,bly, most persons wUl consider u 
merelya periphraatical expression fortbe AJmigbtv. "The 
fear of wbnm (as Theodoret inatnicK us to interpret ihe 
passage,) the palriurchs eberishetl in their hearts.' 

t 1 am fully aware of the symbolical meaning connected 
with the mysteries of Egypt, connected with this form of 
oath : but wo need not pursue that subjert further. It baa 
been staled, thai there are no instances of this oath beinft 
used, excepi by the patriarchs, but there ai 
are lold, of it» prevalence among the Egyptian! 
modern times. 
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this niBtter*." The same form precisely we finti 
on the death-bed of Jacob : " And the time drew 
nigh that Israel must die, and he railed imto him 
his son Joseph, and said unto him. If now I have 
fiiimd grace in ihy sight, put, I pray thee, thy 
hand under my thigii, and deal kindly and truly 
with me : bury me not, I pray thee, in Egypt, but 
I will lie with my fathers, and thou shalt carry me 
out of Egypt and bury uie in their burying-place. 
And he said, I will do as thou hast said, and he 
said, Swear unto me, and he sware unto him ; and 
Israel bowed himself on the bedVhead-f-." 

A custom somewhat analogous to this ofTers 
itself to our notice in ancient as well as in modern 
timeg. Ancient history tells us that when invoking 
any one of their Gods to witness the truth, the 
juror touched the foot or the knee of that deity's 
statue^; and (as our law-books tell us in the case 
of Oniychund and Barker) the ceremony of a 
Gentoo's oath is to the present day this; — the wit- 
ness touches the feet of a Brahmin, and two other 
Brahmins at the same time touch the witness's 
hand. 

4. This form of oath was, for the most part, 
obser\'C<l when an inferior, either in station or age, 
pledged his faith to liis superior; the form which 
occurs next in order in the Old Testament was, as 

• Gen. xxiv. 3. + Gen. \L\ii. 29. 

J See Juvenul, Silt: xiv. 319. 
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it seems, rather confined to equals — the ceremony 
of joining hands : it whs had recourse to chiefly 
when they swore to the terms of a treaty. The* 
first instance occurs in the interview between Jehu 
and Jehonadab : — " Is thine heart right, as my 
heart is with thy heart ?" " It is." " If it be, give 
me thine hand, and he gave him his hand -f-." That 
this was a solemn pledge and an appeal to lieaven, 
not, as the shaking of hands is with us, merely s 
form of conveying sentinaents expressive of kind 
and aflectionate feeling, is evident from other 
passages of Scripture, and is most clearly con- 
finned and exemplified by the testimony of many 
ancient authors. In Ezekiel, " to give the hand" 
is regarded as equivalent to a solemn oath of 
God, and though given to an enemy and to an 
idolater, is represented if violated as involving 
the guilt and the punishment of perjury. The 
whole passage from which these sentiments are 
extracted is very striking, and will repay a closer 
examination. " The King of Babylon is come 
to Jerusalem, and hath taken the king thereof and 
made a covenant with him, and hath taken an oath 
of him; but he rebeDed against him: — tihall he 
prosper? Shall he escape that doeth such things? 

' That it was, however, a custom which prevailoil bcl'ore 
this incident oecurred is evident. Reference it. often made 
to it. Sec Job %\u. 3.— Proretba vL 1. and %i. 15. 
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or shall he break the covenant and be delivered ? 
As I live, saith tlie Lord God, in the place where 
the king dwelleth whose oath he despised, and 
whose covenant he broke, even with him, in the 
midst of Babylon, he shall die, seeing he despised 
iheoath, by breaking the covenant, when, lof he 
had gicen his hand'.'" This ceremony is recog- 
nised by many ancient writers, as one of the most 
solemn forms of an oath ; we may specify two or 
three instances. Xenophon, in his Cyropiedia, 
represents Cyrus as saying to Gobryas, " On these 
terms I pledge myself to speak the truth, and give 
my right hand_to thee and take thine-f-." Eiiri- 
pidesj represents Menelaiis as demanding of Helen 
a solemn pledge by oath (as we must infer from 
the three lines above), and the pledge he retjuires 
is, that she should lay her hand on his. Diodorus 
Siculus says expressly that the most binding of all 
pledges of faith among the Persians was joining of 
hands. It seems even to have been regarded as 
imposing a more trustworthy obligation than an 
oath sworn by their Gods. Thus, Josephus teUs 
us tliat Artabanus, after swearing by his country's 
Gods to do Aidnasus no harm, gave him his right 
hand, representing tliat act as the pledge of faith 
most relied upon by all the barbarians in that part 
of the world; "for no one," he adds, "would 
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break his word, nor would any one hesitate to 
place the fuUest confidence in another, after the 
hand was wice given* ^ The ctassicul remains of 
antiquity abound with instances to the same effect: 
we must be content with one more reference. 
When Gennanicus, on his death-bed, had com- 
municated hie last wishes to his friends who stood 
around, those friends swore, says Tacitus, hying 
their hands on the Hand of the dying man, that 
they would lose their life rather than not take 
vengeance on his enemies^. 

The English reader needs scarcely to be re- 
minded tliat the most solemn of all earthly pledges 
and vows is given between man and wife by joining 
of hands \. 

5. Another form of oath is recorded (Numbers 
V. 22), by which the magistrate repeats the words 

• Joseph, xviii. 9. t Tac. Ann. ii. 71. 

X We meet with the rcprcsentatioa 0! the pledge given 
by the joinuig of hands, in connexion with some roli^iouti 
ccTcmany, on many ancient coins : of which the accompany- 
ing engravings arc specimens. They are taken from golden 
n the British Museum. 
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of the oath or imprecation, and the person who 
swears responds, Amen, Amen. The very form 
now prescribed in Spain*. 

Before we leave the subject immediately under 
consideration, we seem called upon to examine one 
or two points of doubt and difficulty- Without 
repeating what we have already stated as to 
the real meaning of die apparent commands given 
to the Israelites to swear by Jehovah, it is most 
clear that every other oath is strictly forbidden, 
and declared to involve the guilt of idolatry. 
This guilt, too, was incurred, not only when 
another oath was substituted exclusively for an 
oath sworn in the name of God, but also when 
another oath was employed conjointly with the 
only lawful one. Thus, not only is judgment, 
final, irreversible, decreed against those who swear 
by " The Sin of Samaria, and say Thy God ! 
O Dan, liveth-f-," but perdition ia declared to be 
their lot who "swear fit/ the Lord and % Afal- 
cftaml-'" And yet, in various parU of the Old 
Testament, we find, oaths taken which exclude 
the solenm appeal to the only God of truth and 
justice, and that, too, by men whom we must 
regard as faithful worshippers of the Almighty. 
The point deserves investigation. 

The first instance which presents itself of a 

• Coinpcmlio del Derecho. 
t Amos viii. 14. ] ZephuD. i. S. 
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servant of God swearing by tlic name of another 
being, and not by the name of the Lord, is familiar 
to every one in the case of Joseph, during his 
intersiew with his brethren, who twice in the 
same sentence pledges himself, " By the life of 
Pharaoh*." 

Dr. Saiiderson-f- in his lectures before the Uni- 
lersity of Oxford, professedly anxious to rescue the 
memory of so exemplary a man from the charge of 
rash and common swearing, would have us beh'eve 
tliat tliis was not the form of an oath at all, but 
only a mode of expressing lu's conviction forcibly. 
The professor, I think, himself confesses the weak- 
ness of his own argument, and whilst he intimates 
his knowledge of die existence of collateral evi- 
dence in proof of its having been an oath, which 
however he does not examine, rests his defence 
of JosejA solely ii|K)n this, that independently 
of such evidence, there is nothing in (he wordi 
themselves which proves him to have taken an oath. 
That the speech of Joseph however contained an 
oath, twice repealed, will, I think, be evident, 
before we leave this subject, and that, too, an 
oath of very pernicious precedent. In him, 
doubtless, it by do means implied the transfer of 
homage from Jehovah to a human bcing^, yet the 

* Gen. xtii. 15. IS. t Sandenon. Prsleet. i. 7. 

X In fanninfC our qiinbn. luwever, of JoMpfa's cbaraeter, 

we tniut not Turi^el the tt^e in wbich be liTn) - the ht Iiad 
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word. The more cautioa is necessary to guard us 
against contracting any bad habit," 

The same form • we find in Hannah's address 
to Eli, and in the answer of Abner to Saul, " As 
thy soul livelh+.'" I could have wished, for many 
reasons, that we had had the assistance of Calvin 
in examining the eKpresdon of Elisha, in whith I 
fear we can see nothing but traces of frail human 
nature in an oath combining an appeal to God and 
to a creature: "Elijah said unto Elisha, Tarry 
here I pray thee, for the Lord hath sent me to 
iiethel; and Elisha said unto him, A^ the Lord 
Mvelh and as thy soul Uveth, I will not leave 
theel" Whether this form of oath returned with 
the Israelites from Egypt or no, there is ckar 
evidence of its pre\idenee, as a soleum adjuratioa, 
in that country. Abenezra wvr, " Foreignen, the 
Egyptians for instance, swore by the head of their 
king, and whosoever violated that oath suffered 
death, and could redeem his life at no price whal- 
iver§.'' In Rome, we are all aware of the custom 
of swearing by the life and by the health at ilie 

* In tbe opinion of aotne perBons <if great Icandnf, 
neither this expretsion. nor the affirmatioii U Jotqii, it 
held to imply any oath whatever. They consider tlw wind* 
tu merely saying, " As true as it is that thy aaa\ EtMh, to 
true is it. Sec." But after murh mnsidentidD of ibe mk- 
jecl, I cnnfess that Calvin wemt to me to bare taken die 

i- I Soiu, i. 2G; Xtii. 5i. J 2 Kiof* u 

i See Sel'len. ji II. 
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emperor ; and Caligula considered the refusal or 
omission of an 0,1th, " hy liis genius," a sufficient 
grotnid for inflicting punishment on the offender". 
Nor can we forget, what one of the most un- 
doubted and most affecting pages of ecclesiastical 
history records, the fiminesA with which the good 
old Polycarp resisted, e\en unto death, the tempta- 
tion to swear by the life of the emperor, when 
his acquiescence would have saved him from the 
tortures of martyrdom, " Have pity on thy own 
great age — swear by the fortune of Caesar-f-." 

We must, hereafter, mention some of the prac- 
tices, into which the degenerate and unrefomied 
church fell: the parallel between it and heathenism, 
in this particular, is too palpable not to force itself 
upon our notice. One of their forms of oath was, 
" By God, and by the safety of the AjMstolic See 
and the Pope." We sometimes, in our own days, 
hear careless speakers, who would shrink from 
taking the name of God in vain, yet attempt to 
infuse life into their con^-ersation by similar ex- 
pressions, in their origin and use equally objec- 
tionable. 

We have elsewhere observed upon the distinction 

• Suelon; in Vit. Calig: xxvii. 

t " In the Council of Epheaus, an oalh va» laken by The 
Holy and ConBubatBiitial Trinity, and by the Pii-ty and 
Victory of the two masters of (he world. Flavius Tlieodusius, 

and Flavius ValentinianuB. the Emperors." Cotel: Pair: 

ApOBt II.,p. 196. 
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made by the Jews, between their judicial oaths, 
which were always sworn by the name of Jehovah, 
and iheir ordinary oaths, such as By the blood of 
Abel, by Jerusalem, heaven, earth, the temple*, &c. 
They pretended to observe this distinction with the 
pious view of preserving the holiest name from 
irreverence and abuse, but their practical comments 
on the distinction prove clearly that the chief end 
aimed at was to be enabled to swear without 
exposing themselves to the terrors of the law— 
to break their oath with impunity. The reader 
will gain much information on this subject from 
Selden, Lib. ii., c. 11. 

* It is said, but there is still much doubt hanging over 
the point, th&t if the; tbrewore themselves by the namo of 
God. the)' were subjected to temporal punishment, and were 
obliged to expiate their guilt by sacrifice, which was not the 
case with r^atd to their other oaths. 1 have not thought 
it necessary to examine the celebrated distich of Martial. 
Ecce negas; juragqua mihi pertempla tonantis. 
Nod creilo; jura, Verpe, per Anchialum. 

See Spencer, De Leg, lleb. 
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It is beyond doubt, that in the Old Testament to 
swear by Jehovah was pronounced by the tongue 
of inspiration, to be a teat of faith in Him as the 
supreme Lord and God, the Maker and Governor 
of the world, the lover of truth, and the avenger of 
falsehood. To swear by any other being was 
equivalent to the setting up of that other as God, 
and incurred all the guilt of idolatry: it was one 
species of religious adoration, an acknowledgment 
of the omniscience and power, and consequently, 
the divinity of the person so invoked. And the 
same was thoroughly understood among tlie hea- 
then nations of antiquity : to swear by the name of 
a man was to deify htm. The poets again and 
again represent the canonization of heroes as con- 
sisting in this honour; and when Horace would 
exalt Cajsar above all other mortals, as one whose 
like the world never beheld, the distinction which 
excepted him from the rest of their " Gods many," 
was that altars, at which oaths should be swoni by 
his name, were raised during his life; the abject 
adulation of his countrymen not waiting for his 
departure to the region of spirits*. We, conse^ 
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quently, may expect to find the names, by whicli 
the heathen nations swore, to be as countless as 
their divinities; all of whom, as their fables say, 
were bound by a specific duty to visit with 
their full tide of wrath, the mortal who should dare 
to dishonour their name by perjury. Among 
these, however, Jupiter himself, and his daughter 
Justice, and the Furies, seem to have been supposed 
to be more especially employed in executing ven- 
geance on Mollis poUuteil by that specific guilt; 
pursuing them and their families to utter destruc- 
tion on eartli, and racking them with excruciating 
tortures below*. And yet perjury was one of the 
most crying sins among their worshippers. 

The Greeks seem to have recognised a broad 
distinction between their greater and lesser oaths, 
for which they hod sufficient countenance in their 
mythology. In making this distinction, they only 
followed the Jews, and unhappily, their example is 
t<x) closely followed by Cliristians, who ought to 
know Ijetter. The fables of the ancient heathen 
world tell us that, even among the Gods, perjury 
was, in some cases, considered merely as a venial 
error ; whilst if any immortal should swear falsely 
by the waters of the Styx, he should be deprived 
of nectar, and forfeit his divinity for a hundred 
years f. We must not dwell on the tales of their 

* Eurip. Med. 170 and 2)U. 

+ Hesiod. Tbeog. 4U(1; see Potter's Aniiq. ii. 6, 
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mythology ; though some of them not only throw 
light upon dark parts of ancient history, but at the 
same time enable us to trace many customs of the 
moderns, and of Christians, to their pagan origin. 
Thus when we read the passage in Hesiod above 
referred to, it is impossible not to associate tliat 
well-known fable with the custom prevalent in 
India of the natives swearing bt/ the Ganges water 
brought in a phial. 

If there be one of those who dwell in heaven 
That utters falsehood, Jove sends Iris down, 
To brinR from far in golden eiper the wave. 

Of the immortals, 

[He] vfho poura out the stream. 

And is fbrswom — he, one whole year entire, 
Lies reft of breath, nor once draws tiiRh the fenst 
Of Nectar. 



The c-eremony of taking an oath, among the 
Greeks, to which our attention is first drawn, is 
that of approaching the altar, laying the hand ujMn 
it, and swearing by the divinity to whose honour 
it was raised. I am not aware of any oath admi- 
nistered in this form being upon record in the 
Sacred Writings, otherwise we should have specified 
the custom under the preceding head. There is, 
however, a clause in Solomon's Dedication- Prayer, 
which seems to imply the existence of such a form 
among the Jews, previously to the building of the 
Temple. " If any man trespass against his neigh- 
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hour, and an oath be laid upon him to cause him to 
swear, and the oath come before thine altar in this 
house, then hear thou in heaven, and do, and judge 
thy servants, condemning the wicked, to bring his 
way upon his head, and justifying the righteous, to 
give him according to his righteousness*." The 
words, loo, in which our Lord reproves the evadve 
distinctions of his degenerate coimtrymen, seem to 
point the same way : " Woe to you, blind guides, 
who say. Whosoever sweareth by the altar, it is 
nothing ; hut whosoever sweareth by the gift that 
is upon it, he is bound -f-." That this custom 
prevailed generally among the Greeks is beyond all 
question. There is a celebrated saying of Pericles, 
which this custom fully explains. When a friend 
urged him to testify in his behalf what was false, 
he replied, '* I am your friend to the altar, and no 
further." 

Cicero introduces an interesting anecdote in his 
Oration for Balbus, which at once explicitly 
declares this to have been the form prevalent in 
Greece, and at the same time, leads us by fair in- 
ference to conclude, that it had not been adopted 
at Rome in bis time. *' At Athens, a citi7.en, we 
are told, whose character had been established 
among his coimtrymen for gravity and holiness of 
life, after publicly giving his testimony, was ap- 






118 



OATHS OF ANCIENT GREECE. 



prooching the altars (as ia the atslom of the 
Greeks) for the purpose of tonfimiing it willi an 
oath, when all the judges exclaimed with one voice, 
forbidding him to swear •." The name of one so 
distinguished for integrity should not be lost. 
Cicero does not mention him in this passage ; but 
in one of his epistles, speaking with natural exulta- 
tion, of the marked respect shown to himself by the 
judges, when the atlvocates of Clodius refused to 
admit his evidence, he gives the name of this honest 
Athenian. " I regard it as a far more honourable 
testimony than even that which was borne to 
Xenocrates-f-," Diogenes Laerti us also and Valerius 
Maximus speak of him by name. By Cicero's 
parenthetical remark, when addressing Romans, 
that such was the custom in Greece, we are led to 
conclude that it was not in his time the practice in 
Rome. Many passages, however, arc found in the 
poets, especially in Juvenal, which would imply 
the contrary, or, at least, that this, with many other 
innovations (as that poet especially complains), had 
been imported from Greece in his own degenerate 
days. Indeed, in an Oration of Cicero himself, 
(pro Flacco, 36) a passage occurs, which would lead 
us to suppose, that the custom was then prevalent 



* It Is evident, then, thai ii 
power to dinpenee with an oath u 

Vftler. Max. ii. 10. 

t Epist. Auic. lib. I, 16. 



Greece a discretionary 
s lodged with the judge*. 
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at Roin«. Be this as it may, the custom was by 
no means confined to Greece. Livy records (as is 
generally known,) that after the termination of the 
African war, when Hannibal, then only nine years 
of age, with boyish coaxing, begged his father, 
whilst he was offering a sacrifice for a propitinus 
expedition, to take him over with him into Spain ; 
his father took him to the altar, and comi>elIed him, 
laying hh hand on the sacred things", to swear 
tliat he would become, as soon as he should be 
able, the enemy of Ronie-f-. This custom was, at an 
early period, introduced into Christian countries, 
Whether the aaered things on which the liand was 
laid, in the case of a pagan altar, were the wood 
or stone of which the altar was built, or the victim, 
the Church of Christian Home presents to uh, on 
either supposition, a corresponding practice. Some- 
times the juror laid his hand upon the altar itself, 
sometimes upon the case which contained the con- 
secrated host, sometimes upon the relics of a saint, 
sometimes upon the cross, sometimes upon the 
missal or niass-lxxik. Indeed, not only in tliis 
ceremony of laying the hand ujwn the altar, but 
in innumerable others we find Christians, with 
too little scruple, adopting the practices of their 
(lagan predecessors or neighbours. 

• "Tiictis BBcris." The very expression now used in the 
University of Oxrord, is taclis sacroiaitctis Christi Evan- 
l^liis. t Liv. xx.i. J, 
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One usual, and I should conceive an imposing 
form of oath among the early Greeks, aa we learn 
from Homer, was to mingle wine to typify the 
union and concord which then prevailed between 
the parties, and then to offer a prayer and to pour 
the wine on the ground, with an imprecation, that 
whoever should first break the oath might have his 
brains and blood scattered in the same manner, as 
that wine was poured. The words of Homer, 
literally rendered, run thus '; — 

*' And from the pitcher they drew the wine, and 
poured it into cups, and offered their prayers to 
the eternal Gods. And thus would each one of 
the Greeks and Trojans say, ' Thou Jove, most 
glorious, most great, and ye other immortal Gods, 
— whichever party sliall first violate these oaths, 
thus may their brains, their own and their chil- 
dren's, be scattered upon the ground, as this wine 
is now, Stc.'" 

Plutarch in his life of Dion details the cere- 
monies of an oath, which he calls " The great 
oath." Callippus had determined to get rid of 
Dion, by whatever means; and being suspected, 
and finding a very strict inquiry instituted under 
the auspices of the female relatives of Dion, came 
forward, and with tears denying the charge, offered 
to bind himself by any pledge which they might 

* Iliait, iii. 297. 
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require. They required him *' to swear the great 
oath" (ifj-iaxi TO* Mf7a* o?)co*.) The form of that 
oath obliged the iadividual who bound himself by 
it, K> go down into the consecrated faoe of Cere§ 
and Proserpine ; and there, after the performance 
i>f certain religious rites, to clothe himself in the 
purple robe of the Goddess, and taking a burning 
torch in his hand, " to swear the great oath." 
Callippus having done all this, and having on that 
oath denied all guilty intention, treated the divini- 
ties with such ridicule, that he waited for the 
execution of his purpose till the feast of the God- 
dess by whom he had sworn came round, and then 
committed the murder on the very holiday. 

In our examination of the oaths of Joseph and 
of Elijah, 1 have already referred to the practice 
of swearing by a human being. This was evidently 
very usual among the Greeks, but rather, I think, 
in the full unrestrained flow of oratory, or in the 
licence of private intercourse, than in judicial 
proceedings, or solemnly and under the awful 
sense of religious obligation. The custom was 
of very early origin, as we learn from Homer. 
Sometimes they swore by the souls of the departed 
— sometimes by their con tern jwraries^sometimea 
again they called the ashes of their fathers to 
witness, and sometimes they swore by their 
tombs ; on other occasions they would pledge them- 
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selves to the truth by the )iead or arms ur life 
of themselves, or of their friends. It would be 
endless to enunierate the things mortal, or sup- 
posed to be immortal, rational or brute, animate 
or lifeless, by wliich the nations of pagan antiquity 
swore*. But it is very humiliating to find Christen- 
dom, in the corrupt ages of the church, following 
them in all these particulars. And it is, I think, 
quite clear, that though oaths sworn by such things 
as these, and by whatever chanced to strike the 
mind of the individual, owed their continuance to 
what involves one of the most miserable of all 
subterfuges — a desire of being believed without 

• I hate lately met with a treatise recited last year by 
C. Putachins, of Jena — a sort of pliiloloRinalessay, In which 
the author seems \o regard the ancient espressions usually 
considered as oaths bt/ inanimate things, to be nothing more 
than instances of strong language implying only com- 
parison. Thus in the Odyssey, when Ulysses in disguise 
calls on the " Hospitable Board and Hearth of Ulysses to 
witness the truth," this author teaches us lo auppusu thai 
Homer means his hero merely lo say, "as surely as I am 
a poor wanderer at the Board and Hearth of Ulysses, so 
surely, &c." Bui can this bo admitted, when in this very 
passage he calls his assertion " an oath," and we find 
mingled with such an appeal to inanimate things, the 
direct attestation "by Jove?" 1 cannot help regarding the 
translation of Pope, far more natural : 

" Thou first be witness ! Hospitable Jove ! 

And eiery God inspiring social love ! 

And witness every Household Power, that waits. 

Guard of those Qrcs, and Angel of these gates \" 

Odyss: Kiv. 160. 
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iiiiurring the guilt of perjury, whilst they pledged 
themselves U> a fulschootl • ; yet we Hhall see reason 
for inferring that, in the majority of cases, such 
oaths implied either in their original an attribution 
more or less of divinity to the object by which they 
were sworn ; or in the swearer, the reckless vaunts 
of intidelity and atheism. Thus ^schylus repre- 
sents the bold bearing of Farthenoptpus to have 
shown itself in such blasphemy — 

Rg his spear he swears, 
Wliich, as he grasps, he dares to venerate 
Mure than a God, and dearer to liis eyes 
Than the sweet light of heaven. By llus he swears 
To level with the ground these wdIU of Thebes, 
Though Jove hitnaelf oppose himf. 

This was by no means an unusual oath, if we con- 
sider the representations of the poets, as we perhaps 
fairly may consider iheni, evidence of a previous, 
though probably a very limited, custom. Nor 
was it confined to warriors or even men : females 
employed this oath. Euripides makes Antigone 
say, " Be the steel my witness, and the sword by 
which I swearj." Statins introduces Capaneus aa 
boasting, '* My valour and the sword I hold are 

* We have already mentioned this misernble expedient 
among the Jews, when they swore liy Jerusalem, the 
temple, their ova head, &e. In their cato, it received what 
it deserved, the awful rebuke uf Him who luuks to the 

t Soptem adv. Thcb. 53«. t Pbojn. ICai. 
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my God*;" an expression wliicli, perhaps, he bor- 
rowed from Virgil, in the well-known ejaculation of 
Mezentius — 

My right hand, my God, 
And the spear I am poising, now befriend uie +. 

And Lucian tells us that the Scythians swore by 
their acinaces (a sort of sword), which they wor- 
shipped as their God, and by the wind ; the former 
representing death, the latter being an emblem of 
lifej. Some writers suppose that swearing by the 
sceptre, one of the forms inseparable from our 
earliest acquaintance with classical antiquity, was 
identical with swearing by the spear, which was 
held by their kings as their sceptre. That it was 
connected with idolatry is made evident by many 
testimonies. Eustathiiis mentions distinctiy that 
Creneus erected a spear, and commanded it to be 
worshipped as a God§{ and Justin declares that, 
from the earliest date, the ancients worshipped their 
spears as their gods||. No wander Agamemnon 
called the oath he swore by his sceptre a great and 

• Theb. iii. 613. 

t ifin. X. 773. Dextra mihi Deus, et telum quod missile 
libro, Nunc adtiint. 
S Lucian, in Toxari. in Scyths. v^ iju>uu ■» Zm/JtiiH 



■**»*' ■ 



r. a.^.. 



{ Eust. in Iliad A. Some consider this tradition a. 
work only of fancy. 

II Justin. Epit. Trogi Pomp. lib. 43. Quoted in 8e 
jfisih. Septom adv: Theb: S31. 
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solemn oath*. It is certain that this fomi of oath 
prevailed thniugh almoKt all the countries of the 
north ; it caii be traced among the Danes, and 
also our Saxon ancestora. With many other forms 
savouring of paganism, it was forbidden by autho- 
rity in the sixth synod-f; and the Council of 
Constantinople excommunicated those Christians 
who swore by Heathen oaths. 

Among the Arcadians, as we learn from Hero- 
dotusj, the most binding oath was by the waters 
of the Styx, a fountain in their country. 

Of their oath by the souls of the departed, we 
have different instances upon record; among the 
rest, that celebrated burst of Athenian eloquence, 
when Demosthenes swears by the patriots who 
fell in battle at Marathon§. So Properdus, " I call 
to witness the ashes of ray forefathers]! •" ^"^ 
again, " By the bones of my mother and of ray 
father, I swear to thee : if I deceive thee, alas ! let 
the ashes of both weigh heavy on my soul." So in 
Sib'us Italicus, " By the head of my noble father, 
and no divinity is more sacred, I swear^." But 
we need not multiply instances; the classical remains 
of Greece and Rome abound with them : but not 
more abundant are they in those remains, than are 

• II. A. 234. t Du Cange, De Jur. Vet. 

J Erato, 47. { Pro Corgna. 

n Propertius, lib. ii. Eleg. 20, v. 15, 
f Sn. Ilal, L. 10,438. 
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the degrading facta in the records of the Christian 
church, wliich testify how Rome Christian, in this 
point, as in others, willingly and closely followed 
the example of Rome Pagan, These oaths are just 
tantamount to those, which Christians swore so 
freely by the souls of the saints and the faithful 
departed. Thus, when we find Helen* swearing a 
sacred oath hy the head of Menelaus; and Ilio- 
neu3-f-, in his address to Latinus, swearing by the 
fates of jEneas, and by his powerful right hand ; 
and the Pythagoreans J swearing by Pythagoras, 
our thoughts are involuntarily carried onwards to 
those days of strange mental thraldom and bigotry, 
when Christians swore by the safety of the Apo- 
stolic see and the Pojws; when monks swore by 
their abbot's foot, and Norman warriors by their 
earl's hand, and the head of the Emperor §. But 
of these, hereafter. 

We must not omit to mention the custom preva- 
lent among the Greeks, of swearing by their tutelary 
deities; the Argives by Juno, &c.; the Ephesians 
by Diana. They swore also by the deities who 
presided over their respective arts and callings. 



* Eurip. Uekn. 834. 
I Potter. l>e Jur. 



^ Ma. 
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ROMAN OATHS. 



NcMA is said to have established among the Ro- 
mans, as their most binding pledge of inith, an 
oath by the goddess Fides : whether this was say 
thing more than their solemn affinnation upon their 
faitliful word, does not, I think, appear. Certainly 
one very ancient form, if indeed it is to be regarded 
as at) oath at all, seems to have been, " I promise," 
or, " I speak the truth from the thoughts of my 
heart;" ** from my conscience*." " Per fidem," 
however, is an adjuration which Virgil connects 
with a direct appeal to the Gods above as witnesses 
of the truth t- 

One of the most ancient forms of oath, eitlier in 
Greece or Rome, was that of slaying an animal, 
very generally a swine, and imprecating the curse 
of heaven, in case of falsehood, to fall as inevitably 
on the perjured head, as death was the fate of that 
victim. Very frequently they first cut oft' part of 
the animal's hair, and distributed it among all who 
were to share in the obh'gation. We find this form 
of adjuration fully described in Homer J. Livy 
represents himself as merely giving the substance 






Cic. Acad. QuBst. iv. 
X Horn. 11. iii. 390. 




138 



ROMAN OATHS. 



or outline of what was recorded at great length in 
their ancient books; and OHHures us there was no 
older covenant upon record than that which he has 
described". 1 1 was the agreement between the 
people of Home an<l Alba, previously to the combat 
between their champions, the Horatii and Curiatii. 
The words of the oath, uttered on the part of the 
Romans with all religious form and ceremony, were 
these; '^Hear, O Jupiter! Hear, thou Holy Priest 
of the people of Alba ! Hear thou, O people of 
Alba! As those particulars openly, £rst and 
last, have been recited, out of those tables, with- 
out malicious fraud, and as they are most rightly 
understcxKl here to-day, the Roman people will not 
first fall away from those terms of the covenant. If 
they should first, with public counsel and malicious 
fraud, fall away from them, do thou, on that day, 
O Jupiter, so strike the Roman people as I strike-f* 

• Livy, I, 24. 

t Many of the ancient Raman cuins represent thia form 
otttriking a league. They used the word " to strike," " to 
out an agreement," &c., butli in Greek and Latin, from this 
practice. I have been fiivoured with Kome specimens From 
the BritiHh Museum, of which the accompanying wood-cuts 
are faithftil copies. 
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this swine: and so much the more do thuu strike, 
as tliou hast greater niiglit and power !" 

An ancient form in the Roinun state, was for the 
juror to hold a stone in his hand, and to imprecate 
a curse upon himself, should he swear falsely, in 
these words : " If I knowingly deceive, whilst he 
saves this city and citadel, may Jupiter cast me 
away from all that is good, as I do this atone." 
Polybius, than whom no author, ancient or modern, 
can be relied upon with greater safety, gives a full 
account of this oath, and calls it the oath *' Per 
Jo^■em Lapidem*."" This name, some say, was 
given to this peculiar oath, in consequence of a 
marble statue of Jupiter, which was in the Capitol. 
There was also, we learn, an altar on the left of the 
steps to the senate-house, on which solemn oaths 
were taken. It is with reference to this oath, that 
we find St. Augustin's memorable words, " The 
stone docs not hear you swear, but God will punish 
you if you break your oath-f-." " That indeed by 



;wear [the stone] is no God, nevertheless 



which y 

the only Gud will take cognizance of your oath." 

I have dwelt, longer than my inclination would 
have led me to do, on the various forms by which 
either the name of the great God was directly pol- 
luted, or by which creatures were impiously made 
to share the honour due only to his holy naine: 

* Polyb. iii. 33. a.'. >.H4, mktm t. ▼•<>■». I/«. 

t Augustin, Ae Civiiaie Dei. 
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but I thought it necessary to do so for the elucidation 
of our subject, and for the safer application to our 
own practice of the principle of Clemens Alexan- 
drinus, " From much swearing, aimes false-swear- 
ing";" or rather, I have been led to believe, that 
such an examination would enlighten our minds and 
enable us to fonn our judgment more safely as to 
the true spirit of our blessed Lord's mandate: "Swear 
not at all." And we must therefore dwell still some- 
what longer on the practice of swearing in Rome. 

Another form to which we have already been 
obliged to refer, was : " By the health and by the 
genius of the emperors." There is something very 
curious at first sight, but on investigation, very 
intelligible, in the distinction made by the early 
Christians, as to this form of oath. They were 
willing to swear, " By the safely of the emperor^," 
because, as they said, his safety could come from 
God only ; by whom, therefore, they then swore. 
But nothing could induce them to swear by his 
Genius or Fortune ; because, they saw in that oath, 
an acknowledgment of another god. For the 
Romans deified both Genius and Fortune. This 
practice of swearing by the safety, and by the 
Genius of Ca?sar, though a rash and common oatli, 
was instituted by solemn vote of the senate, after 
the murder of Julius Ceesari. 



• Clem. Alex. 'En «>.w, 
f Terlulliati in Apotoget, 



., -i;>i^.i. 



I Dio. lib. sliv. 
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What was the precise view taken by those who 
prescribed this oath, admits of doubt. Wliether 
their abject flattery led them to profess that the 
safety of the emperor was dearer to them than their 
own ; or whether they meant to attribute to him 
«>mewhat of the divine nature, is by no means 
evident. Perhaps some took the one \-icw and some 
tlie other ; whilst the majority pnibably had a con- 
fused notion merely of honouring him above the 
rest of mankind. PufTendorf adopts the first view, 
but in the same passage gives a sufficient warrant 
for the second. " For they did this [they swore 
by the safety of the emperor, and esteemed such an 
oath more strict and sacred than those in which the 
name of God is immediately invoked,] not as think- 
ing there was any Divinity in their princes whilst 
alive, nor as imprecating their displeasure if any 
one spoke false ; but because many of them, either 
in good earnest, or at least in flattery, intended 
hereby to show that they preferred their prince's 
safety to their own ; and therefore looked upon it 
as a more horrible perjury to devolve the wrath of 
God upon Mm than upon themselves. So that the 
sense of those protestations was pp3perly this: — 
So may my prince be happy and safe, as I per- 
form u-hat. / now promise, that is, unless t fulfil 
my engagements I desire the Divine judgments to 
light on my prince's head." At the same lime 
Puflendorf mokes the following quotation irom 



I light on my j 

I Puffendorf me 
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Vegetius, who is reciting tlie Christian Solilier's 
oath : " They swear hy God, and by Christ, and 
by the Holy Spirit, and hy the Emperor's Majesty, 
which, next to God, is to be loved and to be wor- 
shipped by mankind, for when our prince hath 
l)een once invested with the title of Augustus, we 
are to pay to him, as to a present and a mortal 
God, faithful devotion and most watchful service*." 
Whilst we find the names of all their gods and 
goddesses, at various times appealed to, and hear, 
from eye and ear witnesses, of the practices unhap- 
pily prevalent in Christian Italy as relics of ancient 
times, we ought not to consider that information as 
the end of our inquiry, but carry on the examination 
further, with a view of learning our own national 
errors, and of amending what is wrong among our- 
selves. We shall find Protestant England very far 
from guiltless in this point Tertullian-f', in his work 
on Idolatry, laments, that even in his day. Christians 
used heathen oaths unwittingly. We do the same. 
He mentions the words " Mediusfidius and Meher- 
cule," as instances of the bad habit. In Italy it is 
of very frequent occurrence to hear an oath sworn 
by the face of Bacchus, by tlie body of Bacchus, 
by Diana, &£C. How often do we hear our own 
countrymen swear, " By Jove," " By my tifej," 
which is a very classical and a very unchristian oath. 

• Piiffendorf, iv. 3. -I- Tert. lie Idol. p. 20. 

X " Iln viram," Cir. Epist. ad ftm, ii. 13. 
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y&y iht' low, vulgar exclamation, " My eyes," with 
its " kindretl crew," with often a curse which makes 
one shudder preceding it, has its type in heathenish 
impiety*. Whilst their " Dii me perdant^ is so 
thoroughly and lamentably transfused into our lan- 
guage, as to have made us a proverb and a by-word 
among our neighbours. And here I cannot pass 
on, without observing, that as the common rash 
oatha which are heard in our streets and the haunts 
of the impious and thoughtless among us, may be 
traced to heathen origin, so is the only authorized 
form of our judicial oath, or imprecation of God's 
vengeance, a counterpart only of rash pagan swear- 
ing. ^Ve have abundant testimony to the fact. 
Thus riautus. 



'■ SO+ may Jupiter, Juno, Ceres, 
Minerva, L&lona, Hope. Help, Virtur, Venui 
Caslor, Pollux, Mars, Mercury, Hercules, 
Sumanus, Sol, Saturn, and all llic goda lovu 
Js, &c." 



Thus too, Cicero, 

sot, 1 P™y the K<xlii ta be Tdvourable lo uie$. " 
There is a most extraordinary oath recorded by 

• Ovi.i Eleg. iii. 3, I«. 

■t In all these Instances the I^tin word is "Ila," the ward 
generally used inOxlbrd. AtCanibrtd((e,I am told, they prefer 
the word " Sic," a word nol Bt all less claasical. " Sic le Diva 
potens Cypri." Humturi tells us, that " Si" is used in lliia 
sense : and even that has classical authority in its tiivaur, if 
ihc reading he correct in Ovid, " Si cadal 

t Bacch, A. 4. sc. viii. v. 51. f D 
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Plutarch*, which, we fear, has not l>een without 
its match in modern times. It was the case of some 
young men, who had been seduced into a conspiracy, 
and who were compelled to swear a solemn dreadful 
oath, after tasting the hlood of a murdered man, 
and laying their hands upon his vitals. 

The practice of swearing a multiplicity of oaths 
in attestation of the same thing, and by various 
divinities, seems to have lieen very prevalent in 
pagan Rome, as it was in Greece. From this 
heathen custom probably, with innumerable other 
immoral and impious practices. Christian Home 
derived it. And we may reasonably believe that the 
repetition of the oath, and the number of the names 
by which it was sworn, secured about the same 
quantum of additional truth and sincerity in both. 
Of this practice we have an example in the pas- 
sage of Plautus above quoted; thus, too, in the 
satire of Juvenal-f- to which we have already 
referred : and when Medea would bind jEgeus by 

* la Po|>licok. 

+ Sunbeams nnd thunderbolts he boldly cites, 
And all the darts of Cirrha's lord invites; 
The spear of Mars ho resolutely dares, 
By the full quiver of Diana swears ; 
Pallas and all her terrors hear him brave, 
And htm, whose trident stirs the Mgea-n wave ! 
Whatever arms the arsenals of li^hl 
Prepare, Tar punishment of impious wight. 
He dares them all ! — 

Sat. xiii. 7S. Bapuah'i Tfaaslation. 
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a solemn oath, and )ie jsays*, " Enumerate the gods, 
by whom I ahall swear," her reply is, *' Swear by 
tile sun, my father's father, putting also together 
with him the whole race of the gods." 

A very extraordinary form of oath, by which the 
astronomer Vettiua Valens bound his disciples to 
secresy, is quoted by Selden"f : " I adjure thee, 
most honoured brother and your fellow students, 
by the starry vault of lieaven, by the circle of the 
zodiac, the sun, the moon, and the five wandering 
stars (by which universal life is governed), by 
Providence itself, and Holy Necessity, that you 
will keep these things secret, nor divulge them 
except to those who are worthy, and are able to 
make a just compensation to me, Valens. To those 
who observe this may all the above-named Gods be 
propitious, be their life strong, and all things suc- 
ceed well. On those who break this oath may the 
contrary fall; may the earth not bear their step, 
nor the sea allow them to pass over it. Be they 
childless ; be their mind blinded ; and though cul- 
tivated, let it bring them a life of disgrace, devoid 

of good. And if these be any RETRIBrXION of 

good and bad after death, there also partake they 
of the same fate." A curious oath, nut very unlike 
this, cither in the nundier of divinities summoned 
to attest it, or in the identity of Konie of them. 



I to attest It, 

L 
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is recorded by Polybius as having been taken 
by the contracting parties in the league between 
Hannibal and the representatives of Carthage on 
the one )>art, and Xenophanes, the ambassador of 
Philip, for his master and the Macedonians on the 
other part. " In the presence of Jove and Juno 
and Apollo, in the presence of the tutelary deities 
of the Carthaginians, and Herculen, and lulaus; 
in the presence of the Grods who accompany hosts 
to battle, and the sun, and the moon, and the earth; 
in llie presence of rivers, meadows, and waters ; in 
the presence of all the Gods who preside over Car- 
thage ; in the presence of all the Gods who preside 
over Macedon and Greece ; in the presence of all 
the Gods, who take the charge of wars, aa many as 
are present and watch over this treaty, &c*," 

So in the times of superstition and darkness, pro- 
fessing Christians would swear by the Almighty, 
and by angels and archangels, and saints, and the 
pope''s see, in attestation of one and the same thing. 
They swore, too, on the Ixxlies and tombs of the 
saints ; and often went, for this purpose, from one 
sepulchre to another. For example, in the year 
737, Tassilo* promised fealty to King Pepin, and 
to his sons Charles and Carloman, on the body of 
St. Denys, and not only there (ibi), but also on the 

• Polyb: vii. 2. 

+ £)|[inhard de Taaailone. Hvk Du Can^'c, vul. iii. 1611. 
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bodies of Si. Martin am! St. Germain, he swore to 
bo faithful all his tkys. All these oaths he bnike, 
unless historians wrong him ; and he was sent to a 
convent for the rest of his life. 

Among the Greeks', on important occasions, we 
find persons taking an oath to give counsel to the 
best of their judgment. In Rome, the wtnsuls 
swore, when entering upon their office, to discharge 
it faithfully; and, on retiring, they swore that they 
had dischargpd its duties with fidelity. The fact 
is so indisputable, that merely for proors sake, we 
need not appeal to any recorded individual case. 
There is, however, so remarkable an instance nien- 
tionetl by Cicero of himself, and so full of infor- 
mation on a point of internal practice at Rome, 
that I am induced to believe my readers will not 
think its insertion here irksome. When, at the 
expiration of the year of his consulate, Cicero him- 
self was desirous of addres.sing the assembled 
Romans on the manner in which he had discharged 
the arduous duties of his station, the Tribune 
authoritatively forbade him, and confined him to 
the mere oath ; when he raised his voice to the 
loudest pitch, and swore not the prescribetl oath, 
not (as Plutarch expresses it) hi« cuujUrys oath, 
but one of his own : " The commonwealth and this 
city, have been saved by me alone !" And all the 

• Xcn. Anub., Lib. v., r. vi, :l, 
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people with one accord, and one voica, swore that 
it wos true". 

Generally, too, the whole people were comi>elled 
to swear to ratify whatever the prince ordained : 
and this oath was to hi renewed every yearf. 

Of the value of these sweeping oaths, we have a 
very good criterion in Tacitus. The whole senate 
were compelled to take one and the same oath, 
involving the character of individuals; "some, savs 
the historian, came forward voluntarily, others 
reluctantly, each when his name was called; and 
those whose conscience shrunk from the oath, had 
recourse to every expedient and subterfuge to evade 
the plain sense and real meaning of the oath^." So 
did they, and so will worldly men ever da 

We must not leave these two chapters on the 
oaths of Greece and Rome, without quoting the 
sentiments of Polybius on the different degrees of 
faith and obl%ation in which tliey seemed to him to 
bind the conscience among each people respectively. 
In citing the opinion of this most candid and 
upright and disjiassionate, as well as must accurate 
and well-informed historian, we must not forget 
that prejudice might have given a colouring even to 
his picture. At all events, nothing wag more 
frequent in those ages than sweeping charges and 

• Cic. Bp, ad Met., Lib. v. 2.— Oral., Piarn., c. 3.— Plut: 
in Cic. Vit. 

t TttP. Annul i. c. 7, 8,; xvi, -a. 
I Toe. Hist. iv. 41. 
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counter-charges, criminations and recriniinationB, 
on the ground of perjury and breach of faith. 
Thus, we find ** Greek Faith," " Punic Faith," by- 
words at Rome; whilst the Persians were subject 
to the same accusation at the hands of Ok Greeks ; 
an<l among the Greeks themselves, when Aris- 
tophanes pours out, in Athens, invectives on the 
same score against the Spartans, he well knew what 
would be acceptable to an Athenian audience. 
The testimony of Polybius runs thus:— 

" The great superiority of the Roman cnnsti- 
tution appears to me to consist in their sentiments 
towards their Gods ; and what seems to be held as 
a reproacii among other nations, appears to me to 
bo the preservative of the Roman state, a super- 
stitious reverence* for their divinities; for this 
principle is carried to such an extravagant pitch 
among them, that nothing can exceed it, whether 
in the lives of individuals, or the general conduct 
of the state. A circumstance this, which to many 
might seem marvellous : I, however, am persuaded 
that they adopted this system for the sake of the 
body of the i>cople. Had they had to form a 
conimonweallh of wise men only, such a system 
would perhaps not have been necessary ; but since 
every populace is full of levity and lawless desires, 

• Ai.r<iiu>HM. The word employed by Si. Paul when 
deicribing the itato of Athens, anil which uur (ranalators 
render " too iupcrslitious. ' i& an niljeclive in Ihe t^ompara- 
tive degree, derived Trom this word. AeU xwi. 22. 
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anger uncontrolled by reason, and im|)etuu!iity of 
temper driving them on to violence, the only 
expedient left is to restrain them by invisible ter- 
rors and such-like alarmiog fictions. The ancients 
consequently, in my opinion, brought in their 
doctrines about the Gods, and the aii'airs of Hell, 
for the belief of the people, not at random, and by 
chance. But, much rather do they of the present 
day seem to be acting with rashness and a want of 
reason in rejecting tliem. One consequence, out of 
many, is this ; that whilst, among the Greeks, if 
the public officers of .'state have the value of only 
one talent intrusted to them, let them have ten 
suretiee, and as many seals, and twice as many witr- 
nesses, they cannot be faithful to tlieir trust; 
among the Romans, whether in the magistracies or 
embassies, let them have never so large a sum in 
their hands, they discharge their trust in conse- 
quence of the pledge given merely by their oath ' ; 
and whilst, among other people, it is rare to find a 
man abstaining from pecnlation, and guiltless i>f 
wrong, among the Konians it is rare to find any one 
detected in an act of dishonesty -f." 

* This reference uf the honesty of the Romiiiis lo tlieir 
ruverenoe of an oath, must not be forgoHen, whenever llie 
expediency of retaining Oaths ofORice may lie under con- 
sideration. I think, howc\'er, that Polybius is iiol in the 
least contrasting tlie value of an oath with a hare promise 
among the Romans, but Roman inte^irily, as ihc olTsprinir 
of a religious prindple, wilh the pcrlidy uf the irreligious 
Greeks . 

t Pol)h„ b. vi., c. 56. 



CHAPTER V, 

OTHKR FORMS OF OATH IN THE 
ANCIENT WOKLD. 



Thk Persians, as we learn from variouB ancient 
authors, swore by " Mithra." There ia somewhat 
of doubt as to the identity of the deity worshipped 
among them under that name, in consequence of 
Herodotus having plainly stated that Mithra 
was the Persian name for Venus*; whereas most 
writers represent Mithra as the sun, the same with 
Apollo, and with Osiris-f-. Be this as it may, 
Xenophon introduces Cyrus as binding himself by 
that god in an oath, the conditions of which ran 
thus: — "I swear to thee, Lysander, by Mithra, 
never, when in health, to take my chief meal before 
I have discharged the duties of exercise, SicJ" 
The Indians swore by a stream that flowed from a 
fountain held sacred by the Magi. This oath is the 
same in kind, though I have not ascertained whether 
it is identically the same with their oath now taken 
by the " Waters of the Ganges." The Syracusans§ 
were sworn laying their hands on lighted torches; 
the lonians, by colewort ; some individuals, as 
Athenseus tells us, by cabbages. 



• Herod, i. lai 
t Xennph. CEi-on. 



+ Slatius Theb. i. 720. 
See Du Cavge, De Jur. Vel. 
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For not only liad different nations different forms 
of oath; individuals had their own favourite form 
in thoae days, as they have had in later times, when 
the practice was less excusable. And not only did 
men select an oath for themselves, but philosophers 
instructed their followers to adopt their master's 
oath ; at the same time, probably, not feeling dis- 
pleasure should the pupil instead of adopting the 
oath used by his master, swear by his master's 
name r a practice very frequently adopted. 

Sometimes, and naturally too, their choice was 
guided by their occupation. Thus, an old weather- 
beaten pilot (no less a personage than the renowned 
Palinurus) swore by the "rough seas*;" and pro- 
bably Chaucer's representation is not far from the 
truth, when he makes Theseus swear " By Mighty 
Mars the Redf." Pythagoras swore by the air he 
breathed, and by the water he drank; Socrates by 
a dog and a plane-treej. Tradition, indeed, inti- 
mates that these and other countless frivolous oaths 
were the consequence of a prohibition of Rha- 
damanthus, who forbade as irreverent towards the 
immortals and dangerous to men, the introduction 
of the name of any of their own country's gods 
into an oath. A scholiast on Pindar informs us, 
that to avoid perjury, the ancients used to stop 
short in their form before the name of any divinity 
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escaped their lips : thus, " No, by," — " Yes, by." 
To such wretched shifts will men have recourse, 
whose minds are under the influence of superstition 
and not of a sincere religious principle. What 
were the real views of Socrates, or of any other 
philosopher, in adopting these forms of oath, it may 
not be easy to determine. Was it to ridicule the 
solemn oaths by their gods on frivolous occasions, 
so prevalent in their times ? or was it to withdraw 
their countrymen from & belief in those unnumbered 
Deities, whose names had been a disgrace even to 
unassisted reason ? Whatever was their motive, I 
think it is very clear that somewhere or other, by 
some nations or individuals, the objects by which 
men swore, were in the great majority of cases 
regarded as nivitilTiES, however absurd and in- 
credible a folly it may appear to us now. 

This point seems to me, one of considerable im- 
portance, and though, by the very nature of the 
subject, we cannot establish our opinion universally, 
we may, if I mistake not, carry on an induction 
which will approximate very nearly to legitimate 
proof. When Epiphanius*, for example, tells us 
of a teacher, who compelled his followers to swear 
by salt, by water, by air, by wind, by the earth, 
and by heaven, we must not separate from this, 
such information as Mcnander-(- supplies us with; 

* Epiphan. Ailv. Hiptcs. Lib. i. 
t M«nan. FraR. 354^, 



■ 



OTHER FORMS OF OATH 

'* Epichannus says that winds, ihc sun, itte t'artli, 
water, fire, stars, are the Gods." When we hear 
tliat Socrates swore hy the dog, the comment upon 
that philosopher's practice, hy the impious Lucian, 
must not he forgotten ; " What think ye ? does 
not the dog appear to you a divinity ? See you 
not how great in Egypt is Anuliis, and in heaven 
Sirius, and among the infernals Cerberus • ?" 
A very strange assertion staitles us in the Greek 

* On lliis subject, however, I cannol speak uilbout cun- 
si'lerablo doubt, as lo the generul conclusion, which u{)oii 
the whole, I have been tniluRed lo adopt. There are many 
contradictory facta and opinions on record. Spencer (De 
Leg. Heh. i., c. 1 1 ,) takes the same view with that which I 
have adopted in the texl. Among other expressions bearing 
the same way, he says, "The iBraelitea departing from ihe 
law and worship of dod so frequently, swore by false Gods, 
Iiecause they were considered in that manner to ascribe 
divine honour and worship to those gods. And perhaps, he* 
will not err from the truth who shall conclude that, the 
Israelites so often swore hy such Gods, with a view of con- 
forming themselves to the manners of tlio E|;yp(ians, which 
they held in high estimation. For, aa Pliny relates, the 
Egyptians in tlieir oaths reckoned parsley and onions 
among their Gods, and paid thero divbe honours." The 
quoBtion is also discussed at some length hy Puflendorf, 
who had ailopted a di<ferent view from the one which 1 have 
offered in the text, " Such finms, he says, wc are to esteem 
as merely jocular. Tliey swore by these not as by Gods, 
but to avoid swearing by the Gods, when by the practice of 
the generality of men, it was grown into an ill custom lo 
apply oaths as the supplemental ornament of speech." 
He then refers us to ApoUonius in confirmation of his own 
view of the subject; and toApuleius and Bishop Sanderson, 
as having espoused the opposite opinion. — B. iv. c. 2. 
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comedian, *' At that time no man swore by any of 
the gods, but all hy birds; and even still, wlien- 
ever the man intends to cheat another, Lampon 
swears by the goose'." And when we find them 
swearing by colewort and all vegetables, as well as 
by animals, can we forget the fact of which Juvenal 
so pointedly reminds us : — 

Who knows not that infotualo E^pt finds, 

Gods to adore in brutes of basest kinds ; 

Tliis at thu ctocodilo's resentment ijuakea, 

Wliilc that adurcs the ibis, gorged with snakes ; 

Anil where the radiant beam of morning rings 

On shattered Memnon's still barmoniuus strings. 

And Thebes to ruin oil her galea resigns. 

Of huge baboon the golden image shines ; 

To mongrel curs infatuate rities bow, 

And cats and fishes share the frequent vow. 

Tliere leeks arc sacred, there lis crime in sooth 

Tu wound an onion with unholy tooth. 

Ve pious nations, in whose gardens rise 

A constant crop of earth-born deities. 

Sat. \v., Badhau's Train. 

If one page of Pagan antiquity telb us of oaths 
taken in the names of beast.s and creeping things, 
fowls of the air, and fishes of the sea, and what- 
soever walketh through the paths of the sea; 
Bwom, too, by the trees of the forest, and the herbs 
of the field, by rocks, and stones, and mountains ; 
another page as clearly announces all these, though 
they be far lower in the scale of creation than man, 
afi numbered among the " Gods many, and Lords 

' AristophBD. Aves, 6-iO. 
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many" which (he wickedness, or folly and igno* 
ranee, of our race had Diultipliecl. Even when we 
find in one passage men swearing by the bones, and 
souls, and memories of their parents ; another tella 
UH that these too had been raised to be objects of 
religious reverence and adoration*. 

Before we leave this part of our inquiry it may 
not l)e thought out of place to compare the record 
of Herodotus, when relating the practice of bar- 
barians, with the language of ^Eschylus, when 
describing a Boleran ceremony of Grecian chieftains. 
" The Scythians," saith the historian, "solemnize 
their oaths, on entering into a treaty, thus : Pour- 
ing wine into a large earthen chalice, they mingle 
with it the blood of those who, by an oath, are 
striking the treaty, cutting the body witli an awi, 
or making a small incision into it with a knife, 
afterwards dipping a scimitar, and arrows, and an 
axe, and a dart : and when they have done this, 
they make many imprecations ; and then, not only 
the contracting parties, but those also among their 
suite, who are of highest dignity, drink thereof-f-." 
How close a parallel runs between this last circum. 
stance and the solemnization of many treaties 
among the potentates of Christendom, to which we 
shall hereafter allude. The pen of ^schylus, in 
lines which LonginusJ cites for testimony of the 

* See as above, Silius Ital., b. 10. 
t Herod, iv. 7o. X Long. £>• Sublim, 1. 19. 
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bcJd and heroic genius of the tragedian, puts the 
ceremony before our eyes, with the life and colour- 
ing of B master-pencil" : — 

Seven valiant chieb 
Slew ou tlie black-orb'd shield the victim-bull. 
And, dipping in the Kwe their furious bu>d>. 
In »)lenin oath attest the god of war, 
Bellona. and the carntge-loving power 
Ofterror; iwora from their S rm base to rend 
These walls, and lay their ramparts in the dust. 
Or dyini;, with ibeir warm blood sleep this earth. 

Sadly degrading as these customs are to our 
race, — customs which remind us that in religion, 
when the mind is not enlightened by revelation, 
there is much less difference than most' of us per- 
haps are accustomed to consider, between the 
civilized countries of the world and those which are 
called barbarian, still I doubt much whether these 
practices have not been equalled in their absurdities, 
and impieties, by such as have in former days pre- 
vailed in Christendom, telling us how little a 
corrupt Chriatinnity in its worst form ranks 
above heathenism. Certainly if the guilt increases 
in proportion to the light against which the offence 
is committed, a comparison between these follies of 
pagan times, and the frequent prostitution of the 

* Septera, V. Theb. 42. I am not aequainled with any 
evidence of such ■ ruetom having prevailetl amonft the 
Grerks. «uhscquentty to the liemic ages. 
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most sacred rites of our holy religion in past ages, 
leads us to serious reflections on the inconsistent 
conduct of men, who profess to receive the Gospel 
of truth, and peace, and charity. 




already alleged 
quiry, when we 
a oaths, and the 
untry ; we may 
nong professors 
is very strong, 
litually shrank 
■e at all, it was 
inary occasion, 
at all. But (as 
oted, acquaints 
^^ ui lerms of great r^ret and lamentation,) 
the ancient custom of swearing in process of time 
prevailed among Christians, as the fruit of a moat 
corrupt state of moral principle and feeling. It 
was admitted however, " not in order to check the 
progress of wrong, but that perjury also might be 
added to our crimes." 

Still the readiness with which Christians came at 
last t*i swear was, as it appears, the work of time, 
spreading gradually among them as they mingled 
more and more with their Pagan neighbours, and 



• Aug; Ae Civiii 
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departed further from their original principles. 
For some time they only called, "The truth to 
witness," regarding that form as a solemn oath, the 
appeal being made to God, who is himself ** The 
Truth." " Whatever we speak, as in the presence 
of God, says Athanaaiiis, " we Christiana consider 
as spoken under an oath*." But thb practice of 
swearing, " By the truth," was, in after ages, 
perverted into a cloak for perjury, as we are ex- 
pressly told in the laws of Charlemagne -f. A 
translation of the whole section to which we refer 
will not, I hope, be unacceptable to my readers. 

"All men are to be diligently admonished to 
avoid perjury, not only when the oath is sworn on 
the Holy Gospel, or the altar, or the relics of s^nls, 
but also in common conversation. For there are 
some who swear ' By love and by truth," and 
avoid an oath on the name of God, ignorant that 
God is the same as love and truth ; as the Apostle 
John says, ' God is love,' and also our Lord liim- 
self, in the Gospel says, * I am the truth,' who- 
ever, therefore, swears by love and truth, swears by 
God. Also must we take care not with pharisaical 
superstition to honour the gold more than the altar, 
lest the Lord should say to him [who does so], 
' Thou fool, which is the greater, the gold, or the 
altar which sanctilieth the gold/ It seems, besides, 

* Athan: ad Erop: Const: Apol: 
+ Ctaademxi^ne, Cspil. Liiii. 
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right U> us that he who has to iiwear by the sajnts, 
should swear faatiog, with all honesty and in the 
fear of God ; and let every one be assured that he 
will give anaccount to God, wherever it be, whethn 
in the church or out of the church." 

It is moreover certain, notwithstanding the first 
reluctance of Christians to take an oath, that the 
practice of swearing upon the Gospels became, after 
no very long period, generally prevalent in Chris- 
tendom. Ancient writers t«ll us that Christiana 
borrowed this practice from the Jews, who were 
accustomed to swear laying their hand upon the 
book of the Law*, regarding that as the only 
binding oath. Even in as ancient a church his- 
torian as Sozomenus wc read that, " Euagrius 
swore to the Emperor Theodosius, laying his band 
on the holy Book of the Gospclsf ." The celebrated 
Pelogius, when charged with some evil designs 
against Vigilius, disclaimed them by an oath which 
he swore, holding the cross and the Gospel on his 
head. Even the very form which is now prevalent 
in our courts of justice, that of holding the book 
and kissing it, was of very early introduction into 
Christendom. ArseniusJ, an ancient bishop, re- 
cords of Ingellrude, wife of Boson, that she swore 
an oath to Pope Nicholas, in these words: "I, 
Ingeltrude, swear to my Lord Nicholas, the chief 



■ SceScldcn.II, II. 

J Dii Cangp, Ifior. 
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pontiff and universal pope, by the Father, the Son, 
and the Holy Gliost, and these four Evangelists of 
Christ our God, which I hold in my own Hands, 
and kiss with my month,'' kc. 

The gospels were generally put upon the altar, 
and the juror's hand laid on them. Sometimes, 
though at a much later date, they swore upon the 
niissol, or mass-book, at other times by the canon 
or rule of the church in which they were, some- 
times by the relics. It would be endless to enume- 
rate the different modes by which these appeals to 
heaven were made, but it may not be unprofitable 
or uninteresting to specify some of them*. A 
letter, in which those who have the good fortune of 
knowing him, see only the usual marks of the 
author's profound and various knowledge, but 
which otherwise might be cited as an instance of 
uncommon research, written by Sir Henry Ellis to 
the Earl of Alwrdeen, as president of the Society 
of Antiiiuarics, " On the History of Bracelets," 
contains a passage of great interest in our present 
inquiry. " Amgrim Jonas, in his work on Iceland, 
speaking of the pagan rites which were used in the 

* AttemptB we find, were often made by authority, to 
check such oatlis hs were blaspliemoiie, or savoured strongly 
of paganism. It ivns nmdc a capital oSenre to swear "By 
the ha[r ot the beanl of God." " Ultimo aupphcio suhjicia- 
tiu." Ivon: xii. 3*2. By another decree, similar oaths were 
Ibrbidden to a clergyman on pain of ()e[)oaition, and tu a 
layman on pain ol' incurring the tmalheiuB o( the Church. 
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chk'f temple of Southero Iceland, in the lele of 
Kialarncs, describes a bracelet of twenty ounces 
weight, which was kept upon the altar, which being 
hprinkled by the blood of victims, was touched by 
those who took any solemn oath. He says it was 
either of silver, or of silver and brass mixed. He 
adds, in another page, thai for thia purpose it was 
worn on the judge's arm during trials. Amgrim 
Jonas's bracelet," continues Sir Henry, "reminds 
me of a very remarkable passage in the Saxon 
chronicle under the year 876, where, when the 
Danes made peace with the English Alfred, 



Wareliani, in Wessex, th« 



; liim the noblest 



among them as hostages, and swore an oath to him 
upon the holy bracelet." I must not withhold here 
what has since fallen in my way, that some repre- 
sent the oath " in armilla" to mean, swearing by the 
knocker of the abbey gale, or rather perhaps the ring 
by which tlie door was pulled to : a practice which 
appears certainly to have prevailed. Others, pro- 
bably from an ignorance of such facts as Sir Henry 
EUis has put together, confuse this oath with the 
form very general among the northern nations in 
ancient days, of swearing fcy their arms. We may 
observe, by the way, that this oath upon the anna 
was not, as some*' liave groundlessly supposed, by 
the instrumenfa of the sncrifice, but by the war- 
rior's arms, generally blessed by the priest : an 
' See MuL'cr. 
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oath, with many others, forbidden in the uxth 
synod*. 

In our own country no more solemn oath could 
be taken than one sworn " by the abbey of Glaston- 
bury." This is distinctly asserted in the Chronicle 
of Robert of Gloucester. 

And greater oath none is 

Than by the old chumh o( Glastonbury, whoso deep oath 



The history of every country supplies us with 
too great an abundance of oaths varied in number- 
less forms. Kings and subjects, priests and lay 
people, christians and iniidcis, men and women 
alike, seem to have thought it their privilege to 
choose their own oath. Whoever feels disposed to 
examine this part of our subject further, will find 
much information in Warton's Observations on 
Chaucer. The Canterbury Tales offer us a melan- 
choly picture of the state of conversation among 
our forefathers in this respect. Some of their oaths 
are scarcely intelligible to us now without consider- 
able research. Others are curious though familiar 

* Pope Nicholas, lownrds the latter part of the ninth 
century, in answer to an application for his guidance in 
various points, mentions the custom of bringing out a broad 
sword (if the word spatha is to be bo interpreted) and 
Bwearin^ by it ; and he enjoins them to swear by Gud only, 
and on the GoBpcl, Lab; Cone: vol, ix- 
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to the generality of readers. The priest says — 

For oQ my portoa here I make B^ oath ; 
meaning the case in which his breviary, or prayer- 
book, was kept. The giant is made to swear by 
the Saracen Deity Termagaunt*, whose violent and 
tyrannital temper has given a name to that idol's 
representatives among us. The greatest oath sworn 
by the Prioress, is " by St. Eloy." Among others 
we find " by St. Paul's bell ;" " by the good rood," 
t. e., the cross ; " by God's book ;" " by Christ's 
foot ;" " by God's arras two ;" " by naib and 
by blood ;" with much which savours strongly 
of bla.spheiny, and from which piety recoils. " By 
ale and by bread" is an oath which corresponds 
with one of those trials by ordeal which so long 
disgraced our country, when the juror solemnly 
imprecated upon himself, in case of guilt, the curse 
of his food choking him ; whence, in many parts of 
the country at this day, it is a saying, if one of the 
company at a meal indulges in an untruth, " Take 
care, your meat will chokeyou-f-." Wemayobserve 

* The more probable origin of tbis word in considered by 
some, to be Terva^ans, an epithet of Diana, going by three 
names. Termagaunt or Trivif^nt is the name of a deity 
often mentioned in old romances. 

t Trials by drinking waler, Sic, were very rommon 
thmigh the Gentile world. (Guel Salden Otia Theolog. 
Exercil. v. U.) May they not have been derived from 
Numb. V. 24? See also Sir John DOyly's Sketch of the 
Cimstilulion of the Kandyati kingdura : und Lander** 
Records ofClappErlon. vol. ii., c. 18. 
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that, in the Canterbury Tales, we have repeated 
instances of the form of words now retained in our 
judicial oaths, " As help me God," " So God me 
save." Would that our own age were free from 
like profanation of his holy name ! ! But, we hear 
now this form of oath too commonly in our streets, 
often mingled with most bitter imprecations and 
horrible blasphemy. 

Seidell', who quotes Mariana as his authority, 
mentions an oath used by the Spaniards when 
making a covenant, which is couched in terms very 
characteristic of the age of Chivalry : " If I first 
designedly fail of this oath, on that day, Ye Powers 
above torment my body in this hfe, and my soul 
in the next with horrid tortures. Make my strength 
and my words fail. In battle let my horse and 
arms and spurs and subjects fail me, when need is 
the sorest." To this both parties answered Amen, 
and sometimes confirmed this oath by sharing be- 
tween them the consecrated host. 

A most extraordinary form of oath (of the 
genuineness of which I know nothing, but that I 
found it in The Book of Oaths, reprinted in 1689) 
is recorded as having been taken by a Christian 
king, called the new King of Polonia, to the Turk, 
in the year 1573. " I promise and swear by the 
mighty God merciful, the maker of heaven and 
earth, and of all things that are therein — by these 
' Selden, ii. 11. 
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holy evangelists, by holy baptism, and by Chrisu'aii 
faitli — that all those things that I know shall be 
manifested to high and mighty Soliman Emperor 
of the Turks, whose empire God certify. 1 will be 
friend to his friends— enemy to his enemies. I will 
be a redeemer of his captives out of the hands of 
his enemies — there shall be no fraud or deceit on 
my part. If I shall neglect so ti> do, I will be an 
apostate— a forsaker of the holy comn landmen ts of 
the Gospel of Christians. 1 will say the Gospel is 
false and untrue. I will cross [oppose] both altar 
and priest — I will slay swine upon the font. I will 
deny the holy Trinity, and worship them [the 
swine]. I will pollute the altar, and will receive 
the curse of the «unt4, e^en as God shall behold 
me from heaven." 

Here I cannot but offer a remark upon the com- 
nients of two writers, each of much note in his own 
department, the modem Cocceius in his Comments 
im Grotiiis, and Donatus in his Notes upon Terence. 
Cocceius attempts to justify Christians in swearing 
by a creature ; whilst the very argument which he 
employs, proves only that the practice is one of the 
countless snares laid for perjury*. And Donatus 
" describes" an oath " by Castor and PoIIut," as 
" an ornamental form of swearing becoming females." 
Disgraceful as is an oalh, when uttered in common 



I 
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swearing by a man, it strikes us with a hundred-fold 
more disgust when it comes from the lips of a womaji. 
History abounds with instances of illustrious females 
indulging in this disgraceful and unchristian habit. 
We may well draw a veil over the days when such 
practices were fashionable. " Becoming females .'" 
does Donatus say ? It becomes them just as much 
as intoxication, and as immodesty would become 
them; it suits the female character Just as cowardice 
is an ornament to men*. 



Gebmany akd our Saxon Ancestors. 

Heineccius informs us, that from the time the 
Saxon and Suevic laws prevailed in Germany, all 
the ancient forms of oaths became gradually obso- 
lete, and scarcely is mention made of any other, 
than laying the hand on relics, or the Gospels, or 
an altar, or a cross. To prevent other and hea- 
thenish oaths it was enacted, that whoever swore 
in any other than one of the prescribed forms, 
should be excommunicated, and be pimished with 
thirty-nine stripes. It was provided that the juror 
should place his right foot upon tiie lower step of 
the altar, when he swore by a relic. The altar was 

* Dr. Sanderaon, in discussing apoint of casuistry, refers 
to language very nearly caLncident with this Bentimi^nt of 
Donatus, — " When any one for honour and courtesy, ns tha 
Casuists speak, swears mslily on s Irifliiin sulyecf." — 
Cats 54. 
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always ready in the courts of justice, and the relica 
were fortlicomiiig at the order of the judge. 

Before this change, Heineccius informs us, there 
were as large a stock of various oaths in the North 
of Europe, as we have already seen elsewhere. We 
neeti not repeat many of them. Among the more 
strange, are '* By Sion and mount Sinai." " By 
St. James's lance." " By the beard of Otto." One 
which he specifies, reminds me of the oath of Wil- 
liam the Conqueror, " By the brightness of God,'' 
when that king swore that Roger de Britolio*, who 
had burnt the royal present which he had sent him 
at Easter, should never come out of prison during 
his life. 

Among the Frisii, or Frieslanders, a most solemn 
oath was to take up a lock of hair with the left hand, 
and to lay two fingers of the right hand upon it. 
Heineccius tells us, that straws were used in their 
most solemn ceremonies, and that the Franks were 
accustomed to swear, holding straws in their 
hands-f". Perhaps the practice of compelling the 
Jews to swear touching a pen J with their fingers, 
might have had its origin in this custom. They 
certainly thought it a mark of disgrace, an<l upon 
petition were relieved from it by modem laws in 
some States where the practice was still prevalent. 

t How far the Roman vord Slipulaiio vaa derived tVom 
■ similar cuslntn does not, I Ihink, satitRkrtorily appear. 
J " Tsctu Calaino." 
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The low Irish of tho present day, in their more 
solemn transactions among each other, ratify their 
engagement by swearing upon a copper or silver 
coin, generally ujwn a halfpenny or a sixpence, 
which they kiss, using these words ; " By the onrth 
(worth — not value but virtue) of this coin, I swear:" 
Heineccius tells us, that this was an old German 
custom before the introduction of Christianity. And 
the ancient Byzantines swore by their own copper 

One circumstance mentioned by Heineccius, was 
to myself as interesting as it was new. By the laws 
of the Alamanni tlie males used to swear, raising 
their hand cither to heaven, or the altar, or the 
book, or the case of relics upon the altar ; whilst 
females swore laying tlieir hands upon their bosoms. 
They called it, " The oath by the bosom." This 
form was observed in modern Germany, at least, 
till our author's time: whether it is still retained 
I know not. Its origin is very curious. Women 
and boys were generally accustomed to carry 
on tlieir bosom, suspended from their neck, a 
small copy of the Gospel : so tlie hand when laid 
upon the breast, was in reality laid upon the Gospel. 
Priests swore in this manner, (as indeed they do to 
this day in Spain and in some parts of Italy, parti- 
cularly in the Roman States,) and Heineccius liints. 



pBiicer, lib. ii 




that this privilege was granted to the priests, because 
thev were supposed to have the Word of GckI 
written in their hrarts. Be this as it may, it is a 
remarkable fact, that Chrysostom* speaks distittctly 
of the custom generally prevailing in his time, of 
women and young persoiis earning about with tbeiD 
the Gospels on their boeom, banging from the neci:. 
This same most interesting author, (Heinectdiu,) 
describes an imposing scene of which he was aa 
eye-witness when a boy, in so graphic a manner, 
that I cannot help attempting to translate it ver- 
bally. How strong a contrast between this, and 
the oath on a charge of murder, as now usually 
administered to a witness in the box at the Old 
Bailey ! " I remember when I was a boy, I was 
present when a man suspected of adultery, purged 
himself from the charge by oath. I there saw, not 
without somewhat of horror, all the windows closed 
with curtains, and on the table at which ibe judge 
and the ministers of the Church sate, there was 
placed a Bible, a skull taken from a skektoo, the 
image of Christ nailed to the cross, and, unleM I 
am mistaken, a sword and iron gloves; tapers glim- 
mering here and there, the accused on lua knees, 
holding up his fingers, and binding himself by the 
oath. The doors were thrown open, and all |i>.ti»us 
admitted promiscuously." 

* Chfy«. Ham. sul.. ail Pop. Aiitiurli. 
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Such B ceremony as llitti, not only must bL' re- 
garded as unnecessary and superstitious, however 
powerfully it must have worked upon the imagina^ 
tion; but it would evidently be impracticable, 
where there is such an overwhelming multiplicity 
of criminal proceedings as in England. Still I 
question whether of tlie two extremes, the sadly 
careless manner in which our oaths are administered, 
ia not the less justifiable. 

I cannot leave this subject without contrasting 
the ancient practice in Germany, with the instant 
unceremonious tendering of an oath in our public 
offices the very moment a complainant appears; 
though I am fully aware that a literal following of 
their precedent would be absurd and impracticable: 
but is there no middle way ? " When that oath was 
to be administered [he is speaking of one which the 
judges deemed it expedient, for the cause of justice, 
to be put to the defendant,] it was not given on the 
instant, (fi>r it appeared to be an affair which 
required some deiay, since it was connected with 
DANCKR TO THE SOUL,) but a day was fixed, often 
after twelve nights, when he should be compelled 
to take the oath, or lose his cause, Sfc*." Most 



• I cannot refrain rrotn quoting the original fforils; would 
1o God the sentiment, in its fliil true spirit, were acted upon 
in England! " Videbaturenim reH,qnEecuni animte perlculo 
conjuncla esBet, nioratn alicjiiam rec|uin.'re." A day is 
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earnestly would L press upon all magistrates to 
think seriously and practically on all that is con- 
veyed in that sentiment ! 

always now fixed after some interval for the making of a 
solemn oath of this kind in many of the civil courts on the 
Continent. 



M J 




CHAPTER VII. 



ON OATIIS AS AT PRESRNT ADMIMSTEIIKI) IN 
UIFKKRENT COliNTRlES. 



On entering upon the next subject of inquiry, how 
are oatlin administered in modem titiice, differing, as 
I Iiave most reluctantly been compelled to do in 
some points from Archdeacon I'uley, I must ac- 
knowledge that I cannot help agreeing with him 
altogether in this sentiment : — " The forms of oaths 
in different countries are very different, but in no 
country in the world I believe are they worse con- 
trived, either to convey the meaning or impress the 
obligation of an oath, than in our own." I have 
already confessed this to be the inference to which 
patient inquiry and calm reflection have led me, at 
least as to the careless indifference with which oaths 
are often administered in jniblic among us, com- 
pared with the more solemn manner usually observed 
in other countries. Lamentably full of supcr«tition 
as are many of the forms which we must now 
describe ; some revolting to our best feelings as 
Christians, others degrading to the very character 
of men, in that one jmiitt of conveying the meaning 
of an oath, and impressing its obligation, I cannot 
find one more objectionable than our own. Those 
who have ever engaged in inquiries of this nature. 
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are aware of the tlifficulty of gaining such infomio- 
tion as deserves credit, and whilst I acknowledge 
the scanty supply which I have been enabled to 
procure, I trust that what is offeretl may be relied 

Chinese Oatus. 

Chinese witnesHea have been examined rei)eate<ily 
in our courts of justice, within these few years. 
Tliey have dilTerent modes of attesting the truth. 
One form of oath among them, is to write sacred 
characters on paper, which they afterwards bum, 
praying that the witness may he so burned if he 
Nwear falsely. Another is, the breaking of a saucer, 
and praj-ing that so the deponent may perish, if he 
swePi'es from the truth". 

The most solemn and sacred is, the cutting off a 
cock's head with a similar imprecation. Another 
is, the ceremony of burning straw. 

Oaths ix IxntA. 

I HAVE had the satisfaction of receiving a letter 
frtHii the very highest aiithorily on this subject, 
from which the following is an extract. " In the 
Supreme Courts of Calcutta and Madras, Chris- 

* This McMnd form has been repCiilecUy iibserved in the 
OM Baiky, M I h«ve hii<l from eye-vtitnetscB, one of whom 
prv»iili>il «hcn ihe oath hub »o liilLcn. 
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tiana of every denomination are sworn on the 
GoEpels; Jews on the Old Testament, Mahometans 
OTi the Koran. Chinese with the ceremony of 
burning some etraw, and dashing a piece of china 
or earthenware on the ground, which I understand 
to be significative of the fate wliicli is imprecated 
on the violation of the oath. The oaths of Hindus, 
until I became Chief Justice of the Court of Cal- 
cutta, were usually sanctioned there by the witness 
driniting holy water from the Ganges, and eating 
of the leaves of a sacred plant, the water anci the 
leaves being both administered by a Brahmin. High 
caste Brahmin^ but none else, were allowed to be 
Bwom by the recital to them by a Pundit of a form 
laid down in their Shasters, or Holy Books. Very 
many took the oath on the Ganges' water with 
great reluctance, declaring that it was forbidden 
by their religion, and that they incurred sin by 
doing it. The judges, however, thought it the 
most solenm and awful form, and as such the most 
binding on their conscience. Having ascertained 
from the Pundits, to my own satisfaction, timt the 
oath upon the Shasters was equally binding, I 
allowed all to be sworn in that way, who scrupled 
to be sworn on the Ganges' water." 

" The following extract from a preface to a book, 
on the Practice of the Court, is an account of this 
change. ' A very striking example of this may be 
fximished in the practice, which till lately pre- 
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vailed, of adniinistering oaths to Hindu witnesses. 
Under the thirteenth section of the Charter, oatlis 
are to be administered to persons who are not 
Christians, in such manner and form as the court 
shall esteem most binding on their consciences; and 
the t jurt invariably insisted on all Hindu witnesses, 
with the exception of those who were Pundits, 
being sworn on the water of the Ganges. The 
grand jury frequently represented, and the judges 
invariably admitted the obstacles which this prac- 
tice created to the administration of justice, and 
the hardships it occasioned to conscientious indi- 
viduals, llesjiectable witnesses were deterred from 
entering the court, and those who came, were not 
unfrcquently committed, because they would not 
act as their conscience forbade them ; and I have 
more than once seen the anomaly of a judge com- 
mitting a witness, while he gave him credit for the 
conduct by which the punishment wos incurred. 
Yet no attempt was made to remedy the evil ; and, 
from the institution of the court until Sir Charles 
Grey became Chief Justice, this practice so injurious 
to the public, so oppressive to individuals, was 
reprobated, deplored, and adhered to. Almost the 
first act of the present Chief Justice was to exercise 
that power which it ia obvious the charter intended 
to confer, and it was directetl that the witness 
should be sworn in wliatever manner was most 
binding on, and not in that which mosi outraged 
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Ills conscience"; and now, if he objects to tW 
Ganges'* water, the Pumlit administers the oath in 
some other fomi." Mr. Wynne's Act establiahed 
the new practice as law -f. 

" In other parts of India, the form of oath 
amongst the natives varies. Sir James Mackin- 
tosh told me that at Bombay hi? had a cow brought 
into court, that a witness might have the satisfac- 
tion of swearing with its tail in his hand. And 
amongst the Jungle tribes, whom I do not believe, 
however, to be orthodox adherents to Brahminical 
doctrines, it is usual that the witnesses should be 
hwom on a tigers skin; and they firmly Iwlieve 
that those who break their oaths, become food for 

* The lute Ram Muhun Roy, when he appeared befors 
Sir E<lworil Eaat to be sworn lo an answer in equity, 
objeuled to be aworn on tlie Ganges' water, and morcm'er, 
required to be aworn laying his bund on Ihe Vedaa, as we 
are sworn on the New Testament, declaring that he con- 
sidered that mode of swearing as the roost solemn and 
binding. The proposal buing novel. Sir Edward knowing 
that Ratn Muhun Roy had made himself obnoxious to the 
strict Hindus, referred the question to the Pundits, who 
agreed tbat the oalli might be so adminislared to him as a 
Hindu, and a Brahmin. He was so sworn ; and a (itroag 
sensation was produced by it out of doors, the matter having 
been at flrat raisre pros'! ntcd by a report, that he had sworn 
upon our Seripluroa. The Pundits were, [hereupon, directed 
by Sir Edward to make known the truth of the case, with- 
out delay. 

t The Act to which we have already rcfermi as having 
i-onfouiided the Moravians with the Quakers. — S G. IV., 
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tigers. Amongst themselves, and in piivate life, it 
is not uncommon for the Hindus, when they wish 
to bind any one to the performance of some 
atrocious deed by a very solemn oath, that some- 
thing, such as B sword, or knife, should have pwjja 
(prayer, sacrifice and anointment,) performed to it 
liy a person of Drahminical caste, until it is sup- 
posetl lo become instinct with some divine or 
demoniac presence, and then the party is sworn 
upon it." 

I have been also favoured with additional parti- 
culars from a very well-informed fnend, who has 
spent many years in India. The close bond of 
union between that vast portion of the old world, 
and our own island, would of itself justify ray 
dwelling longer upon this part of our subject, than 
migiit in strictness of argument lie required. The 
jxiints of chief interest in his report, I have the 
satisfaction of inserting in this place. 

The laws of Menu provide for the delivery of 
evidence on oath in judicial matters*. 

"Let the judge cause a priest to swear by liis 
veracity-f ; a soldier, by his horse, or elephant, or 
weapons] ; a merchant, by his kine, grain and 



• Sir W. Jones's 
ch. viii., a. 1)3. 

+ Brahnian — how 
Christendom ! 

X KsliuUrcn— Exi 



likp the 
L-ih ihc oiuh of ihc 



of Die Instil, uf Menu, 

Verbuin Sicenlolis" ul 
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gold*; a mechanic or servile man, by imprecating 
on his own head, if he spake falsely, all possible 
curses-f'.'" These are the four great divisions of 
the Hindus. 

On occasions of great solemnity, it is prescribed 
that the evidence be taken under the sanction of 
one of five methods of ordeal. 



Mahomeuan Law. 

The Mahoniedan Law allows the sanction of the 
Divine name botli in ratification of vows, and in 
confirmation of judicial evidence. It also provides 
for the expiation of the breach of vows, and false- 
swearing, — by alms, fasting, and the manumission 
of slaves. The concealment of truth, which may 
affect the character, or cause the punishment of a 
brother niussulman, is declared praiseworthy. An 
oath is declared not worthy of credit, unless it be 
taken in tile name of God ; and it is incumltent on 
the Kaje to desire the swearer to corroborate his 
oath, by reciting the attributes of God, as, — " I 
swear by the God, beside whom there is no other 

• Vysya — The ancient Grceka, when in traffic, used to 
sncar hy ■' Men-ury of the Market." 

t Sudrtt— The expressiona of Menu's Law here reminil 
me of a passage in Anliphon. on the munlor of Hotodcs, 
c. 130. "You ought to swear the moat solemn and most 
binding; oath, [mpreniling on yourself, and your nu'e, and 
->our house utter-ruin." 
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righteous God, who is acquainted with wliat is 
hidden," &c. 

The punishment of false-swearing in judicial 
matters is left to the discretion of the judge. 
Branding and public exposure may be adjudged. 

My friend further obser\ea : — The population of 
the territories under British rule in India consists 
chiefly of Mahomedans and Hindus. The moral 
education of both people is so entirely neglected, 
their religion is so much matter of form and cere- 
mony, that it cannot be a cause of surprise, if 
oaths administered by foreign judges, who have 
no reverence for the form in which they are taken, 
have little binding power on the consciences of the 
s«earerfi. The codes of both religions sanction 
falsehood and deceit in certain cases; and in the 
application of such a principle, the hmils within 
which the law would confine the indulgence would 
readily be overstepped, if self-interest, friendsliip, 
or enmity should present even slender inducement 
to the sacrifice of truth. 

The practice of the courts established by the 
India Company for the administration of justice to 
the nations of Hindoatan is regulated by local laws, 
enacted by the governments of the several pre- 
sidencies of Calcutta, Madras, and Bombay. The 
courts administer oaths in the usual English form 
of words. The I^lahomedan lakes the Koran in 
his hand, and after re]x'aling the oath kisses the 
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book, and then pUcefl it on his head. The Hin- 
dus are mostly sworn on the leaf of the sweet- 
basil, which is placed by a Brahmin in the hollow 
of the hand, with some water of the Ganges, — the 
leaf and water are swallowed by the swearer ; but 
this and other modes are not of very binding effect 
on their conscience. Veracity is not considered 
essential to respectability of character ; and a 
Hindu, in general, considers rather what evidence 
will best serve the cause in which he is interested, 
than whether what he is about to depose be true or 
false. Our local regulations, which provide for the 
administration of criminal justice, according to the 
Mahomedan law {subject to many important 
modifications), declare perjury to be punishable 
by exposure, by marking on the forehead of the 
culprit a word signifying "liar*," by whipping, 
and by imprisonment, witli hard labour, for not 
more than seven yoajs. A native of India, par- 
ticularly a Hindu, is not much disgraced by having 
been sentenced to punishment for perjury. If, for 
example, the convict were a priest of reputed 
sanctity, his followers would not fall off on tlial 
account. 



* In Rumc tlicy branded a litlw accuser in llio fiirehciLd 
with a Greek k, lUo first Ittlcr of Caiumniaior or Kalam- 
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Mesko. 

The following is an extract from a book in Ihi- 
King's Library of the British Museum, called 7'he 
■pleasanl Hutory of the CfittrfJtest of the West 
India, translated 1578. " In Mexico were twelve 
judges, who were all noble men, grave and well 
learned in the Mexican laws. These men lived 
only by the rents that properly appertain to the 
maintenance of justice, and in any cause judged by 
them, it was lawful for the parties to appeal unto 
twelve other judges who were of the prince's bluod, 
and always abode in the court, and were maintained 
at the king's own cost and charges. The inferior 
judges came ordinarily once every month to consult 
with the higher. And in every fourscore days, 
came the judges of every province within the 
Mexican empire, to consult with the Judges of 
Mexico ; but all doubtful causes were reserved to 
the king only, to pass by his order and determina- 
tion. The painters served for notaries, to paint all 
the cases which were to be solved ; but no suit 
passed above fourscore days without final end and 
determination. There were in that city twelve 
sergeants, whose office was to arrest, and to call 
parties before the judges. Their garments were 
painted mantels, whereby they were known afar off". 
The prisons were underground, moist and dark, 
the cause whereof was to put iK-ople in fear to 
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offSend. If any witness were called to take an oath, 
the order was that he should touch the ground with 
one of his fingers, and then to touch his tongue 
widi the same, whidi sonified that he had swcHm 
and promised to speak the truth with his tongue, 
taking witneM thereof of the earth, which did 
maintain him. But aome do interpret the oath, 
that if the paity swear not true;, then he might 
oome to such extremi^ as to eat earth. Some^ 
times they name and call upon the God of the 
crime, whose cause the matter touched P 
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Italy. 
I GtADLY begin with Italy, because most judicious 
alterationa have been made, and with most complete 
success, with regard to the administration of oaths 
in that country not many years ago. I cannot 
help recommending to the attentive consideration 
of my countrymen, especially of those whose voice 
may have an influence in promoting a calm and 
considerate renew of our own practice, the wise 
regulations, together with the sensible reasons 
assigned for them, embodied in a small work, 
called The Reformation nf the Criminal Legis- 
lation of Tuscany*. The first extract is quotetl 
only for the sake of the sound principle and right 
feeling recognised in the preamble: the evil which 
the law itself was enacted to suppress, we are 
happily altogether free from in this country. 

" To the end tliat a just and more efficient 
restraint might be put lo the custom in old tunes, 
universally prevalent with regard to oaths in 
criminal proceedings, and to prevent, to the utmost 
of our power, a repetition of it, even as the t'£»e> 

* RiTorma dellu LegisUiione Crirainalu Toscano, 1 786. 
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ration and respect which we owe to God and hin 
holy name require, and, at the same time, to avoid 
the danger of giving orcasion for false-swearing, 
we enlarge the provisions of the law of 1679, by 
which it waa forbidden to put the accused person 
upon his oath as to himself, liut not as to others : 
now we absolutely forbid in future that any one 
who is proceeded against at law should be put on 
his oath, whetlier as regards himself or others, — 
whether those others be accomplices or not, in any 
case or circumstance whatever, even though the 
accused should desire to be put upon his oath to 
clear himself." 

I beg to remind my reader that these reforma- 
tions in the legal practice of Tuscany seem to have 
two great objects in view, the very two which I 
have at heart for my own country ; first, the 
abolition of all unnecessary oaths; and, secondly, 
the more solemn and reverential administration of 
such as may still be retained. Whoever takes an 
interest in the maintenance and more general dis- 
semination of these two master-principles, will, 
I think, be gratifietl by the following paragraphs, 
though the enactments conveyed in them may not 
be needed, nor may be applicable in our own 
country. For, whatever be our defects, the self- 
accusation of suspected persons, and the self-convic- 
tion of the accused arc, at all events, not among 
the number. 
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Section the seventh makes these provisions, " No 
prosecutor shall be compelled, as formerly, to remove 
all suspicion of vnlvmny by his oath*; since it ia 
enough that he should be liable to the punishment 
of calumny+. And, whereas the depositions of 
witnesses examined before the trial comes on are of 
no use by themselves, unless they are followed up 
by other proceedings neeessary to bring the matter 
into court, we enact thai the witnesses shall not be 
put on their oath when they are examined in the 
first instance; but only, if after a copy of the 
evidence has been given to the person accused, he 
should desire that the witness be put on his oath, 
then he shall confirm liis deposition by his oath J. 
AViihout this especial request, tlie evidence will be 

• See the Oath of Calumny, p. 2.3. 

+ By a parity of reiuaniDg,aiiian);o[licr oaths which would 
be pronounced unnecessary in difTercnt depurtmcnti, in our 
ecclesiastic ftl court the oath of an adraiiiiatrator would bu 
dispensed with, because he enters into a bond himself, wjlh 
two sureties alio, under heavy penalties, to perform those 
very things which his oath embraces. 

S This principle would, in our administrotion of justice, 
render unnecessary all oaths before the granting of war' 
rants to bring the parties before a magistrate foe eKamina- 
lion ; and also all oaths before commitment, except when 
the accused re<^uiced the prosecutor or his witnesses to be 
sworn. And 1 know that, even now, oaths of the llrst class 
are dispensed with by magietralcs in a large district, though 
it is, I fear, a deviation from the strict course of law as it 
now stands. I am also aware, that many would feel a 
strong objection to any change which would authorizo 
oRMt and detention without an oath. 
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^1 received as though it were sworn to: and in all 

^1 proceedings against an accused person who has run 

^1 away, the evidence of witnesses, though not sworn, 

^M shall be altogether valid." 

^B The tenth section of this reformed code, ])rescribes 

H as a consequence of the preceding law, that, " in- 

H stead of the warning wliich used to be previously 

H given to the witness to say the truth being on 

K his oath, the magistrate shall admonish him of 

H the obligation, which by divine and human law 

H every one is under, of not giving false evidence, or 

^i falsely concealing any thing \ and shaU dwell on the 

^^^^_ importance of such obligation. He shall also warn 

^^^^B him that he is liable to be called ujx>n to verify, 

^^^^V by his oath, the evidence he is about to give."" 

Tliis is a far more considerate, wise, and humane 
course, than what is usually adopted in our 
country, whether in the previous proceedings or 
during trial, as far, at least, as my own observa- 
tion and experience enable me to pronounce. The 
nsual course with us is for the witness to be first 
sworn. The first words he hears are, " Take the 
Book ;" and the first word he utters is a declara- 
tion of hJs own name upon oath. He is then 
examined, and not a word is ever said about the 
solemn obligation under wliich he Uen, till either 
the cross-examining barrister would force him into 
a change of testimony, or the judge suspects that 
he is statiog what is false. Then he is reminded 
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n{ " the Bolemn oath" he has taken ; sometimes, 
intieed, he is cautioned on religious grounds hy the 
judge ; but much more frequently he has a more 
or less gentle hint from an advocate, that there is 
such a thing as an indictment for perjury. But 
this generally comes too late; the witness has 
pledged himself to the truth of an assertion, and 
the frail tendency of human nature will not allow 
him to retract. And the jwrjury which a solemn 
caution, such as the law of Tiisi-any prescribes, 
would have prevented, subsequent remonstrance, 
or threat, will only drive the unhappy witness to 
reiterate. I have myself more than once observed 
tliegtwd effect of a few words from the judge at 
first, " Now speak the truth, witness*." 

This injunction of the Tuscan cotle reminds me 
of what once took place, and very probably more 
than once, in AVestminster-HalJ. It was at the 
trial of Edward Earl of Warwick, for the inunier 
of Richard Coote, Esq., in the year 1699. There 
were many inconsistencies in our courts of law 
then, some of which have been since removed ; 
others, I fear, still remain. The earl, however, was 
tried by his peers who were not u|K>n oath, but he 
was charged by witnesses upon oath ; whilst the 
witnesses whom he called for his defence were 



' Perliaps such an address 



compnmtively disregarded. 
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not allowed to be sworn'. The peers pronounced 
their judgment, euch standing up in his place 
uncovered ; and laying his right hand on bia 
breast, each peer said, " Not guilty of murder, bat 
, guilty of manslaughter, upon my honour." When 

the first witness for the defence was called, the 
' Lord High Steward thus addressed him ; " Cap- 

I tain Reeting, you arc not upon your oalh, because 

I the law will not allow it. In cases of this nature^ 

the witnesses for the prisoner are not to be upcn 
I oath, but you are to consider that you speak in 

I God's presence, who does require the truth should 

I be testified in all causes before courts of judica- 

ture ; and their Lordships do expect that, in what 
I evidence you give here, you should speak with the 

I same regard to truth as if you wore upon oath." 

I I cannot help mentioning here a fact bearing 

I 

I * It was only iu the first year of the reign of Queea 

Anne, that it was provided bj- statute [1 Anoe, ii. 9.] that 

I in all cases, witnesses for the prisoner should be examiDed' 

upon oath, in like manner as witnesxtis against him. 

Before the reign of Queen Mary, the prisoner was not 

allowed to call ony witnesses for his exculpation. Shft 

gave a very humane and honourable injunction to Chief 

I Justice Morgan, to hear whatever might be said in the 

' defence of an accused person. But the prisoner's witnesses 

were still not cxaniined upon oath, and therefbre tlic jury 

gave less credit to them than to the witnesses for the prose- 

culioa, till the statute uf Anne. The trial of the Earl of 

Warwick took place between the injunction of Mary and 

. the statute of Anne. — See some excellent remarks of 

' Blackstonc. book iv., c. 27. ^^h 

k I 
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upon the point before iia, communicated to me 
on the best authority. A solemn inquiry was 
lately conducted, under the Record Commission, 
by men of undoubted integrity, and talent, and 
learning, which not only affected the character 
of the individual concerned, but involved the 
forfeiture of a lucrative situation should the 
result of the investigation be unfavourable. The 
inijuiry was carried on with the utmost anxiety to 
reach the truth, and (after, as I understood, grave 
deliberation,) it was conducted without the admini- 
stration of a single oath. Each witnes.^ was ad- 
nioninhed to xpeak with the same regard to truth, 
as if he were upon his oath. And the com- 
inisatoners were fully satisfied that they had arrived 
with equal safety at the truth. But to return to 
the laws of Italy. 

The eleventh section runs thus, " whenever either 
tlie culprit, or any other person, shall, by the direc- 
tion of the magistrate, \te obligetl to give bail, neither 
the person bailed nor his bail shall take any oath. 
And, as well in this case, as in the case of a promise 
on oath (which was usually admitted instead of 
bail, and which we altogether abolish) the magi- 
strate shall be satisfied with his promise under 
bond, &c." 

Section 13. " We enact, tliat whenever it be 
lawful to put a person on oath, for any cause 
whatever, the judge or the magistrate before 
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administering it, shall warn the persons on the 
obligation which an oath carries with it, dwelling 
on its essence and importance; and, to make a 
greater impression, we abolish the form of simply 
causing a paper to be touched*, and we order that 
the oath shall be given before a crucifix ; and if the 
person do not belong to the Church of Rome, then 
he shall be put upon his oath, after the aforesaid 
warning, according to the most respected and 
feared rule of his religion," 

In the Austrian code of Joseph the Second 
(1702), we find the abolition of a curious oath in 
some of the universities. Before that time students 
and graduates were compelled to declare upon oatli 
their belief in the immaculate conception of tlie 
Virgin Mary. The law runs thus : " IVhereas the 
importance of an oath requires that it should be 
given only wlien it can be founded on the most 
certain truth, and where there is necessity for it, 

* To understand this, we muat rvmcniber, that in most 
foreign countries, before the French revolution, the form of 
oath w&B to put the hand upon the GospeU. But as the 
Iwok was not always at hand, and as the occasion for it was 
very frequent, the practice was introduced of causing Iha 
person to toucb*a snrap of paper instead of the Gospels, as 
ij'it were a copy of the Gospel. Hance, in old deeds, the 
formula is often to be met with, " tactia ijc, ut," or '■ laclit 
ire, ^asi ;" that is, "having laid his hand upon paper, as if 
it were a nopy of the Gospels," This led to a lamentable 
iticrease of perjury. The custom is still prevalent in many 
parts of Italy, such as Piedmont, the Roman States, 
Modena, &c. 



MODERN EUROPEAN OATHS. 183 

we abolish henceforth the oath, ' De immacukta 
coiiceptione' in all the universities and places of 
education, and on the conferring of academical 
degrees.'" 

By the same authority it is enacted (in I78I), 
that any person taking an oath, whether in orders 
or not, whether male or female, shall take his oath 
raising the thumb and the two first fingers of the 
right hand, and shall use no other formula than, 
" So help me God." 

In the criminal code which was in force in the 
kingdom of Italy under the government of 
Napoleon, the following enactment is found. 
" Every witness, before being examined, is put on 
his oath, pre\4ously to which the judge admonishes 
him of the importance and sacredness of the oath, 
and reminds him of the punishment to which false 
witnesses expose themselves; after which the judge 
nnd the clerk rise, and hare-headed, the judge 
causes the witness to take the oath in the following 
words : ' I, A. B., swear and promise before God, 
the infallible judge of my conscience, and the 
tremendous avenger of perjury, to tell the whole I 
know on every question tliat sJiall be put to me. 
So help me God." And no other form or outward 
act shall be observed*." 

In the code for civil proceedings now in force at 

Parma, we find the following enactment (1820). 

■ Cude for Criminnl Proceedings, 111(1, 
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Every Catholic takes his oath kneeling, putting 1 
hig right hand on the holy Gospels, and uttering \ 
the words " I swear, calling God to witness the 
truth of what I am going to say." — Sect. 4ffJ. 

France. 
In France, the form ohserved is, for the president 
to cause the witness to lift up his hand, and say, 
" I swear*." One in holy orders lays his hand upon 
hiB bosoin-f". The princes of the blood were not 
formerly compelled to swear. This was settled in 
an appeal in 1669. Conde, who was named 
general legatee by the Countess de Guitault, re-' 
fused to make his affirmation on oath, pleading his 
privilege. 

Witnesses and interpreters are awom very much 
as in England, only it is added to their oath, that 
they will act " without hatred and without fear." 



• M. Merlin, Rfiperloire de Jurisprudence, 1827. 

t I believe there U now no such distinction in France. 
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lu the Competidh del Dereclto de Espatia we 
learn that the fonn of oath used in determining 
suits is this, — "You swear by God the Father, 
and by Jesus Christ Iiis son, and by the Holy 
Spirit, who are three persons and one true God ; 
and by the Holy Evangelists, and by the cross (or 
upon the altar), that the answers you shall make 
are true. And he who gives the oath shall say — 
So help him God, as he speaks the truth ; and he 
who swears shall answer — Amen." 

I conceive there must be different modes of 
taking an oath judicially in Spain. An accurate and 
well-informed Spanish gentleman has assured me 
that the oath with which he is most familiar in their 
courts is, — " That the witness shall form a cross, by 
placing the middle of his thumb on the middle of 
his forefinger, and as he kisses it, say — By this cross 
I swear." 

There is a very curious incident, with which I have 
since become acquainted, and which I cannot help 
connecting with this form ofoath in Spain. I have no 
other reason however for connecting the two circum- 
stances, than the question which immediately offered 
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Oaths in Scotland. 

We have already referred to the manner in which 
an oath is taken in Scotland, as being more solemn 
and impressive than we find the same act to be in 
England. The witness lifts up his hand, and the 
judge himself administers the oath to him : this 
last circumstance probably constitutes its greater 
solemnity ; for 1 can conceive that our outward form, 
if observed with more reverence, and as it used to be, 
is at least equally impressive with the Scotch prac- 
tice. This will not, indeed, be the case so long as the 
Crier of the Court thrusts hurriedly and imceremo- 
niously a diminutive volume, taken from hia waist- 
coat pocket, into the hand of the witness, and has- 
tens it as unceremoniously to his mouth ; but were 
the witness to lay his hand upon a Bible*, in size 
and character something like the Holy Book which 
he sees in the church, or one wliich he reads in his 
own home ; and were the words of the oath uttered 
solemnly, and if possible by the judge himself; and 
were the witness then to bend down and reverently 
kiss the book, as it lies upon the desk before him, 
I conceive that our form would then be at least 
equally solemn with that of lifting up the hand. 

■ This cufitom of laying tbe hand upon a large volume 
containing Ihe Holy Scriptures \» still, I am informed, 
rolained in ihe East India Houne. But I ha\*e never viit- 
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And this, without any new legislative enactment, 
might be directed to be observed now by the magis- 
trates and judges, on their own authority. 

I have been favoured by the kind oihces of 
Switch lawyers with the following fonns of oath 
now in use in Scotland. 

Oiiih taketi by the Jury in Criminal Trials, 
whether before the High Court of Justiciary 
or the Inferior Courts : 

" You fifteen swear by God, and as you shall 
answer to Grod at the great day of judgment, that 
you will the whole truth say, and no truth conceal, 
so far as you pass upon this assize.'' 

The oath in civil coses is, with a alight variation, 
the same. 



Oath of Witnessea, whether in Civil or Criminal 
Causes : 

" Vou swear by God, and as you shall answer to 
God at the great day of judgment, that you will 
tell the truth, the whole truth, and nothing but the 
truth, GO far as you shall know or be asked at in 
this cause." 

After taking the oath, the witnesses are then, in 
Scutch phraseology, " purged of malice and partial 
counsel," by the judge patting these questions : — 



CHAPTER X. 
PERJURY. 

Whatever definition we adopt, or to whatever 
form of oath we adhere, it is most evident, that 
instead of the indifference and recklessness which 
we witness every where throughout our own country, 
on no occasion is gravity of behaviour, and an ex- 
actness in weighing the truth of what we say, 
more necessary than when we bind ourselves by an 
oath*. Our words ought to be few, and our hearts 
full of awful apprehensions of the majesty of that 
God in whose presence we stand, and to wliom we 
appeal ; to whom all hearts are open, from whom 
no secret is hid, and who will bring every work, 
and word, and thought, into judgment at the dread- 
ful day of doom. Whatever be the fomi of the 
obligation by which the soul binds itself to the 
trutli, or whatever bo its definition, it must be 
acknowledged by all that PERJURY is a sin of , 

* The observations of Isodoiua on the sin of attempting 
to deceive the per»)oa who exacts the oath from us by any 
words or double meaning, or any subterfuges, however skil- 
fiUly devised, are well worth attention. " With whatever 
device uf words a man swears, God who is the witness of the 
conscience receives the oath in the sense wliii-h the person 
to whom he swears attaches to it ; and the swearer is guilty 
of a double crime, the prostitution of the name of God, and 
the deceiving ofhis neighbour. — Ivon: »ii. 36. 
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especial malignity, iinplj-ing either a denial of God's 
omniscience, or a belief that he has withdrawn his 
pro\-idence from the earth, and has no regard to 
the conduct of men; or at least, {if indeed it be not 
an expression of total inditFerence,) for tlic sake of 
serving some present end, or guning some present 
advantage, it is a ho\A venturing on the justice and 
future vengeance of heaven. On this subject I 
caiinot persuade myself to omit the reflections of 
Heineccius, extracted from the same treatise which 
has already supplied us with his sentiments on the 
origin of oaths, *' But wliilst we confess that this 
acknowledgment of fraud and wickedness, which 
gave birth to oaths, is degrading to our race, still 
it is an honest acknowledgment, and such as tlie 
truth itself seems to have compelled us to make: 
for the very facta prove that we cannot safely rely 
even upon those who are liound by an oath, much 
less on men unsworn ; and that there are countless 
reasons why so frequently the faith even of an oalh 
fails.'" 

" In the 6rst place, there are some, who deny 
that there is a God, or if there is, that he has any 
care for human affairs — 

* And thus they feBrle&s every altar touoh *.' 

" In the next place, though it is provided by 
nature that whoever shall 1m? guilty of any impiety 
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and crime, shall feel the moat bitter accuser anlll 
executioner in his own bosom, yet the habit of sin- ^ 
ning at length brings on a kind of callous state of 
mind, and stifles all reasoning, and shuts it out by 
a sort of rash and headlong audacity, not far re- 
moved from madness. And how easily will these 
impious men, their conscience seared as with a hoi 
iron, pollute their souls with a thousand perjuries, 
before they are affected by the very slightest sense 
of guilt.'" (The writer here describes, with much 
force and life, the power of conscience, and the 
horrors of a troubled mind. But the perjury u I 
committed, and the injury is done.) ^ 

" There are others,'" he proceeds, " whom the 
vast and infinite mercy of God, hy which they 
ought to be most powerfully recalled from sin, 
prompts to perjure themselves. It excites the 
strongest hope, even in men of most profligate 
audacity, that God will either be appeased by vowb, 
and offerings, and prayers ; or will be slow in j 
exacting the penalty ; or will be satisfied with a I 
mild punishment. All these causes Juvenal has 
bound up together, as it were, in one bundle*." 

No one can have paid attention to the subject of 
oaths, without being driven, at a very early stage 
of his inquiry, to draw a broad line of distinction 
between the moral guilt of false-swearing, and the 



., 90. Sunt in Fortunce, &c. 
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civil crime of Perjury. It is a distinction which 
the laws and the practice of many people would 
force him to make ; but which seems in no country 
to have involved more inconsistent consequences, 
and to have led to greater positive practical evil 
than in our own. Perjury is defined, by Sir Edward 
Coke, to be " a crime committed when a lawful 
oath is administered in some judicial proceeding to 
a person who swears toil fully, absolutely, and 
falsely, in a matter material to the issue or point 
in question*." The law, as Blackstone-|- states it, 
" takes no notice of any perjury, but such a& is 
committed in some courts of Justice having power 
to administer an oath, or before some magistrate, or 
proper officer invested with a similar authority in 
some proceedings relative to a civil suit or a criminal 
prosecution : for it esteems all other oaths umieces- 
sary at least, and therefore will not punish the 
breach of them." With what inconsistency does 
this one sentence of the learned Commentator justly 
charge the law of England ! Oaths upon oaths, 
beyond number, are required, and are indispensable 

• Book iv., c. 10. 

* Tbia is BlackBtone's summary of Coke's " definition (or 
description," for bo he calls it ;) the words of which are, 
" Perjury Lb a crime committed when a lawful oath is mini- 
stered by »ny thai hath authority to any penon in any 
judicial proceeding, who tweareth absolulely and blsely in 
■ matter mUerial to the ibbuc or cause in question, by their 
own act, or by subornation of others." 3 Inst: I6J. 

o2 
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s departments of life, and in affairs of daily 
recurrence, requiretl and made indispensable by law, 
yet the breach of them is not punishable, because 
the law, — the very law which exacts them, " deems 
.them unnecessary at least." All Oaths of office are 
atndemned in one mass by this single sentence : no 
breach of them can be visited as a crime by the 
penalty of perjury, because (to quote the reawn of 
the Conmienttttor) they are unnecessary. Not even 
the breach of any oath required by Act of Parlia-. 
inent, except in a judicial proceeding, involves the 
crime of perjury unless the statute enacts, that such 
oath when false shall be perjury, or shall subject 
the offender to the penalties of perjury*. But on 
this point I have already spoken under another 
view of the subject. At present, I have instanced 
these cases, only in illustration of the prevalent dis- 
tinction between the crime of perjury as a " public 
wrong," and the guilt of " false-awearing," as an 
offence against God. 

The history of Perjury, considered as a crime 



I 



* Neither a false oath iu a mere private matter, nor the 
breach of a promissory oath, whether private or public, ia 
punishahte as perjury. And the Judges, on a case reserved, 
were unanimouB that upon no oath taken before a surrogate 
tot the purpose of procuring a licence, however grossly false, 
could pequry be assigned, though the oalh is required to be 
taken, and the very terms of it are defined by Act of Porlia' 
ment 4 G. IV., c. 7C.— See Russell, art: Perjury. 8e« 
also pp. .'>0, S I . uf this Treatise. 
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against tXe state, and therefore to be punished by 
the cioil magintrate, is full of interest. It is how- 
ever, at the same time, surrounded by many diffi- 
culties, and involved in much doubt. For that 
punishments have been, in various ages and coun- 
tries, enacted against perjury, and have been actually 
inflicted, tliere can, I conceive, be no question : and 
yet, against the clear evidence of history, we repeat- 
edly are told, not in learned dissertations only, but 
on the testimony of practical men, that the false- 
swearer and perjurer was left in former days entirely 
to tlie vengeance of the Deity, whose majesty he 
had insulted, and whose anger he had invoked. 




How far, in practice, the Jews considered the false- 
swearer omenahle to human punishment, is a ques- 
tion of much uncertainty. That the law of Moses 
providetl no specific penalty for that exact offence, 
merely as a breach of oath and as a substantive 
crime, may, I think, be reasonably maintained. In 
one case, indeed, involving the happiness or misery 
of families, an oath of purgation is prescribed, with 
all the impressive details of its administration, — and 
a punishment is threatened to be miraculatisty and 
via^lt/ inflicted on the offender, who should be 
hardened enough to defy Jehovah by perjury, as 
she had already by adultery broken his sacred 
law'. But this provision (of which it is probable 
that the mass of expurgatory oaths which once 
overspread Christendom with impiety, were, in their 
origin, the corrupt and per\-erted imitation), was 
solitary : and, as far as it goes, instead of sanctioo- 
ing the Jewish people in taking into their own hands 
the punishment of perjury, should seem rather to 
intimate, that the Almighty would reserve to him- 
self and his own immediate act the just visitation 
of the guilty soul. On the legendary traditioiu 

' Numbere *., 1 1, u the end. 
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respecting this ordeal, and its awful congequences, 
with which Jewish writers abound (and among the 
rest Josephus himself), we need not dwell. It is a 
subject at once whicli requires much delicacy in 
its discussion ; and of which any further examina- 
tion into the details would he superfluous here. 

I am not aware that in the Mosaic code any 
specific punishment to be inflicted by the hand of 
man is assigned to perjury, as such and in itself, 
independently of other circumstances. The per- 
jured soul exposed itself to the full vengeance of 
heaven, and except in those most absurd and wicked 
distinctions, by which in this, as in other parts of 
the divine law, the Jews would " make the word of 
God of none effect by their traditions," the fear of 
the penalty of perjury at the hand of heaven seems 
to have taken fast hold upon their minds. But 
when I venture to say, that no punishment appears 
lo have been awarded against perjury, a« such, and 
as in itself a sttbsinntive crime I am aware of the 
exeniplary penalty assigned to false accusation. 
The law is written in Deuteronomy xix. 19: " If 
a false witnesfl rise up against any man, to testify 
against him that which is wrong, then Iwth the 
men between whom the controversy is, shall stand 
before the Lord, before the priests, and the judges 
which shall be in those days; and the judges shall 
make diligent inquisition, and behold if the witness 
be H false witness, and hath testified falsely against 
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his brother, then shall ye do unto him, as he had 
thought to have done unto his brother." Now we 
need not here stay, to examine whether in thia 
passage the expression that which is wrong, implies 
the falsehood of the testimony of the accuser, or the 
nature of the offence imputed to the defendant. 
Though, perhaps, the most correct interpretation 
is, that those words actually imply " the guilt of 
apostasy," na the crime with which the innocent 
defendant is charged. The word in the Hebrew, 
ITlD) means, a falling away, or a turning aside, 
the very same word which is used a few chapters 
only before, where there can be no doubt of its 
meaning. (Deut. xiii. 5.) " And that prophet, or 
that dreamer of dreams shall be put to death, 
because he hath spoken to tpen you away from 
the Lord your God." But be this as it may, I 
think it is quite clear that not the guilt of perjury, 
but the malicious offence of false accusation is here 
provided against. Had it been perjury, it would 
have required the penalty, in the case of false-wiu 
ness in behalf of another, or in the cane of property 
in dispute, to be inflicted just as certainly as in the 
case here specified. But that is not so. A similar 
remark will apply to some enactments in the ancient 
Roman code. 

" The Mosaic Law," (I quote the words of a 
celebrated writer,) " prohibits perjury most per- 
emptorily, as a heinous sin against God, but still. 
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leaves to God htmself the punishment of the offence, 
without ordaining any punishment to be inflicted 
by the temporal magistrate. 

" This view of God being the sole, but the 
infallible avenger of false-swearing, is an awful 
view of perjury, but it is a philosophically just 
one ; and in this view did the Israelites actually 
regani it — a ain which stained the sou], but no 
crime for which they were reBponsible to their 
fel low-creatures • ." 

While contemplating the state of things when a 
whole people regarded with abhorrence false-swear- 
ing, as a sin which stains the soul, but saw in it no 
crime for which they were responsible to their 
fellow-creatures, can we avoid contrasting it with 
the frightful state of things among us now ? A 
living witness (a gentleman of high legal station 
and character whose duties give him ample room 
for induction,) has lately assured me that experi- 
ence, has compelled bim-f- to infer, that in the large 
majority of cases, the fear of the temporal conse- 



* I hod written the above opinion, before Ibe disi 
of MLc:buelis fell itilu tny bunds. It )pveii me great i>atie- 
t&rtian to find my vien's in this point confirmed by such high 
authurity, though I am cnmpelleJ, at the flame time, to 
acknowledge the surprise with which I found hiiu to inac- 
curate in some of his fhcls, ond so impmdent in wme of his 
opiiii'inB. Micbuelis, Art. 256. 

+ This opinion may probably be considered as too stroni; 
Bud sweeping. And certainly it must be coufossed that the 
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in preference to that of a free citizen, urges that a 
fi"ee citizen, in case he be convicted of giving untrue 
evidence, subjects himself to the penalty of infamy 
and fine*. And in the sjieech which Demosthenes 
made when prosecuting two men on the charge of 
perjury, he points out, in the prologue, the heavy 
punishment inflicted by the state on a citizen con- 
victed of that crime, and the encouragement held 
out by the law to prosecutors +. 

But whatever might have been, in earlier or later 
days, the temporal punishment assigned to perjury 
in any of the States of Greece, it is, I think, very 
evident, that a deep and lively sense of the moral 
and religious guilt of false-swearing was practically 
prevalent through its different districts, and for 
many ages. Their poets, whom we may suppose to 
be fair interpreters of the general sentiments either 
of those who had gone before them, or of their own 
contemporaries, abound with clear testimonies to 
this point. They employed the popular traditions 
of their country in the composition of their poems, 
and become, in turn, the instructors of their own 
people, and of succeeding ages ; and undoubtedly, 
miserably deficient as were these masters — blind 
leaders of the blind, — compared with the teachers 
of righteousness enlightened by the bright beams 
of the Gospel, yet every lover of virtue and inte- 

' Antiphon. Tetndog., A. 120. 

+ P^niOBth. V. Evcrgum et Mnesibulum. 
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grity, and of piety too, must feel grateful to God 
for the help once afforded by these heathen teachers, 
in humanizing the nations of the world. Even 
now, not for pleasure only, and grateful remini- 
scences, but for solid instruction and improvement, 
we are often induced to dwell on sentiments, and 
principles, and arguments, and descriptions, which 
will last, whilst literature has a place on earth, 
living monuments of the vast and diversified 
powers of the human mind on all subjects bpt one; 
and on that one, — the most important, the most 
momentous subject of all — the same monuments 
will last, a standing irrefragable evidence that the 
utmost titretch of human intellect never could reach 
the knowledge for which human nature is ever 
thirsting; in other words, that Etebnal thuth 

IS TO BE FOCND OKLY IN THE GOSPEI.. 

On the subject before us, the poets of antiquity 
are hy no means silent, and their words, though 
mingled with words of fable, are loud and clear. 
" On the fifth day, they tell." (says Hesiod) " the 
Furies rove and roam around, avenging ' the Oath,' 
to which Strife gave birth • — the bane of those who 
Bwear falselyt-." When Homer would represent 

* Hesiod, 'hmbfai, 40. 

t It IB curious to remark how frequently the sentiment 
it repeated by Greek writcm, that the natlis or lovers go for 
nothing. " He sviore indeed, but, aa they say, oaths made 
in love never enter the ears of the Gods." — Stuboius, XAviii. 
So Ptato, In Symposia. 
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Swear, since death cquallj awaits the 

hia oath reliKiously. 
But Swearing has a namelcBa child ; — he has do feet, — 
He bas do banda, — but he pursues swiftly, till he seixea 
And destroys the whole family, and the entire house ; 
But the bmily of liim who religiously ob8er\'es his oath J 

prospers in fijture days *. 




Glaucus, on hearing this »tem rebuke, implored 1 
the Deity to pardon his rash words. The sentence | 
of the oracle well deserves the best consideration of | 
men who live in the clear light of the GospeL 
" To tempi the Deity in the same with doing the I 
act'^r " Of Glaucus, (continued Leotychides,) no 
one descendant is there, no one branch is left tp be 
called by his name, but, root and branch, he i 
swept away from Sparta.'' 

We cannot wonder at this being one of the most i 
celebrated traditions of antiqiuty ; nor can I refrahi , 
from adding the testimony borne to the prevalence 
of the same belief by the orator Lycurgus : — " Men 
of Athens, this too you ought to learn, — an oath is 
the bond which keeps the democracy together. The ' 
commonwealth consists of three parts, the archon, 
the judge, and the individual citizen ; and everyone 
of these binds himself by the same pledge of faith, 
and rightly too; for with regard to their fellow-men, 
many have often defrauded and deceived them, and 

* See also Juvenal, xilL 199. His reHei^tions upon this 
event ate remarkably slrikini;. 
+ Herod; Ereto, 86. 
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have not only escaped from all present danger, but 
have never been called to account for their deeds of 
injustice; but from the Gods no one can conceal 
himself by perjury, nor can lie ever escape their 
vengeance ; on the contrary, even sliould it not be 
in his own person, yet, at all eventsi, the children, 
and the whole race of the ]>eriured man, fall into 
great niiafortimes'." Such were the sentiments 
which long prevailed in Greece; but, unhappily 
fur that fll-fated country, another and a new philo- 
sophy found its way thither, which laughed at such 
sentiments as the offspring of superstition, and 
wliich led to the establishment of principles and of 
habits, aa disgraceful as they wore pernicious -f-. 
And in this point of reverence, or contempt for an 
oath, we see tlie resnlt of these principles as 
described by an eye-witnessj. 

Such a melancholy state of degeneracy from tliMr 
early integrity and religious regard for the awful 
sanction of an oath might have been anticipated, 
in a country where the stage was suffcretl to sap the 
founilation of all moral and religious principle, by 
that most fatal of all weapons, ridicule ; and that 
evil demon ruled in Athens. Honesty and religion 
were laughed out of countenance in that city, and 



* Ljfc: v., Leoc: SO. 

■' Dia^raa denied that there were Goda, because tLe 
lierjurer was allownl to go unpunished. — Selden II., 11, 
; Poljhiua. See Part II. of this work. ch. iv. 
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left it to its fate. With regard to the particulaci 
point of the traditionary religious belief in the divine^ 
vengeance attendant upon perjury, we have a fair 
specimen in repeated instances, of the too-successful 
efforts of tliat engine, ridicule, to undermine the 
very corner-stone of society, and by extirpating 
religious fear, to burat asunder the bands which 
held together their commonwealth. " Whence is 
the thunder-bolt?" {an old man is made to ask I 
Socrates, whose venerable name is given to an infidel ] 
philosopher of the new light.) " Evidently Jupiter 
hurls this at the perjured." — " How, you old fool 
and dotard (is the Atheist's reply) ; if he strike the 
perjuretl, why has he not burnt up Simon, and 
Cleonymus, and Theorus ? They are desperate per- 
jurers. Instead of this, he strikes his own temple, 
and the promontory of Sunium, and the lofty oaks. 1 
In return for what injury shown to him ? — An oak 
cannot take a false oath!" The old man is con- J 
founded by the question. " I do not know how to ] 
explain that," he says, "but you seem to be right *," I 
At the same time, the advantage here, as ever, taken 
by the enemies of truth, of an unsound argument 
used in the cause of trutli, ought to teach us Chris- 
tians a lesson. Those enemies too often easily per- 
suade men that all is false, if what they have hitherto 
relied upon is shown to be untenable. An unsound 

• Aristopli. Nubes, 394. 
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argument may, for a time, have, with the bulk of 
mankind, more powerful influence than one whose 
foundation is sure. It may be regarded as a pious 
fraud to employ it, but in the end it will prove 
deceitful; in the day of trial, it will always be 
found in the ranks of the adversary. 
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CHAITEIl Xin. 
P E B J U R V IN ROME, 

In examining ihe question, whether Perjury was 
consiilered in Rome as an offence against the state 
to be visited by the civil magistrate, we are met on 
the ttireshold by a broad assertion of Michaiili)!, 
which deserves notice. — " In those honourable 
times," he says, referring to the early days of the 
commonwealtli, " the Romans had no punishment 
for perjury, except that of the Censor marking the 
perjured person as a bad man," referring us, in & 
note, for his primf, to Aubts Gellius, Nodes 
Attica; lib. vii., c. 18; but bis proof is very far 
from hearing out his assertion. A. Gellius there 
only relates a mere matter of fact, with regard to 
those men who had attempted to evade their oath 
after the battle of Cannw. It is a well-known 
atory. Hannibal had sent them to negotiate an 
exchange of prisoners, under an oath to return if 
the Senate would not accede to his terms ; and one, 
or more of them, on leaving his camp, returned 
immediately under pretence of having left some- 
thing behind, and, persuading themselves that they 
had fulfilled the letter of their engagement, after 
failure of their embassy at Rome, did not 
return. Now Auhis Gellius says of these men, 
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" so base was this fraudulent casuistry deemed, 
that they wore every where held in contempt, and, 
as to their character, torn in pieces ; and the 
Censors afterwards visited them with all the 
jiennllies and disgraces of every brand, because 
they had not performed their oath." And adds, 
that Cornelius Nepos saya, so intolerable was their 
punishment, that they could endure life no longer, 
and committed suicide. It has struck ine as pos- 
sible, that Michaclis, in a cursory glance at this 
passage, mistook the word afterwards as though it 
iniplieil that subsequently to this transaction, in 
which the custom originated, the Censors usually 
marked a perjurer as a bad man. Be this as it 
may, he had surely forgotten what the Censors'' 
brand for perjury imjitietl ; it not merely affected 
the character; its punishment was of a much more 
palpable and tangible kind ; it involved degradation 
in rank, and the loss of every privilege of a Roman 
citizen, — a total disfranchisement, And of these 
individual offenders Livy tells us expressly, " that 
they were cited by the Censors, — that those among 
them who had a public horse assigned to them, 
were deprived of it ; that they were degraded from 
their tribe, and all disfranchised'." 

Another passage of Michaclis I confess much 
surprised me, considering his reputation for accu- 
racy, learning, and deep research- " The ancient 
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Romana left it to their gods to avenge the per- I 
jurer's wickedness; and, however much in after- 
times, the fear of the gods, and the principles of 
honesty, disappeared at Rome, still we find tliis 
rational maxim of their ancestors subsisting in the 
reign of Alexander Severus, ' It is enough for the ■ 
guilt of perjury to have the Deity its avenger.' 
How tliis could be regarded as a ma-rim of their j 
anreators it is dilficuU to understand, when the 
testimony of Livy, in the very passage which 
Michaelis quotes, refers to an early age of their I 
republic ; and when Auhis Gellius himself sends lu I 
back to a still more remote date for a more severe J 
punishment, lamenting the increase of the crime at I 
perjury as a consequence of the mitigated penalty 1 
which, in his days, visited the offence, " Think ye^ i 
friend Favorinus," are his remarkable words, " if 1 
that punishment for false witness, which was enacted j 
by the Twelve Tables*, had not been abolislied; and 
if ttotP, as in past times, whoever was convicted of 
false witness were thrown down from the Tarpeian 
Rock, so many would not be ready to testify falsely 
as we now see-|- ?"* But this is not the only mistake | 

* See a purious oversight of our cclebrtttud commentator ' 
with KiioiA to the Laws of the Twelve Tables, at the cIom 
of the next chapter. 

t It has been said, that this might refer to false accvsa- 
tion (UB among the Jews, Deut. \ix. 19), but 1 see nothing I 
in AuluB Gellius to CDunt«nanr'« that suppositiOD. Hk 
words are"De falsis testiraoniis"— '" rjni fiilsum teiilimo- 
nium dixjue convictUH eieet." — Book xx.. c. 1 . 
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into which Michaelia must have been betrayed, 
before he could have written such a sentence. He 
represents the sentiment,^" it is enough for the 
guilt of perjury to have the Deity its avenger," as 
a legal maxim prevalent at Home in the time of 
Alexander Severus. He is by no means justified 
in this assertion. The facts are these; Antoninus 
Caracalla and Severus had enacted, " if any one 
should swear by the Genius of the Prince, that he 
ought not to pay the demand of the plaintiff, and 
should swear falsely; or if he undertook, upon oath, 
to pay within a certain time, and did not pay, he 
shuuld be scourged and dismissed, whilst these 
words, in Greek, should be pronounced over him, 
"Swear not rashly*." Now all that Alexander 
Severus enacts, with regard to this s])ecific law, is, 
" that no one should be in danger of bodily pains 
or ]>enalties, nor be deem«i guilty of treason, 
should he rashly, in a passion, or in a heat, have 
sworn falsely, thougli it were even by the name of 
the Princo-f-," We know from various sources of 
evidence, tliat it was considered far less dangerous 
in Rome, to swear falsely by any of the Deities 
worshipped there than by the Genius of the 
Emperor. Had a false oath been taken deliberately 
in the time of Alexander Severus, there is no 
coloiu* for the assertion, that it would have been 

* Diicett sii , 2, 13. 
t Co'l: iv.. tit. 2. 
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passed over by the civil magistrate, and referred to ] 
the gods as avengers of their own dignity. 

It must not, on the other hand, be forgotten, 
that expressions occur, which seem to militate ' 
against this conclusion ; hut I have not met with 
any, which do not admit of a satisfactory en^plana- 
tion. For example ; when his accuser laid to tlie 
charge of Rubins, a Roman knight, that " he had 
violated the name of Augustus by perjury," (evi- 
dently making the gravamen of the offence to 
consist in the perjury having been incurred in the 
name of the deified emperor.) on this charge 
Tiberius observes, — " The oath must be considered 
in no other light than it would have been had the 
accused called Jupiter to witness a falsehood ; 
adding, that the injuries of the gods were for the 
gixls to look to"." 

Undoubtedly, then, in the earlier ages of Home, 
perjury was pimishable by the civil magistrate, as 
on offence against the statef . And the same system 

• Tac. Annal., i, ?3. 

■y From a passage in Plautus (Rudens, Att v. bc. 3), il bus 
been conjectured, that id ancient times, ihe duty of puDJah- 
ing for perjury was imposed on the Pontif'ex Maximus. 
GroQovius denies tbis, and interprets the passage as refer- 
ring only to the custom of tli« two litigant parties placing a 
deposit in the hand of the Pontifex, who when the suit was 
ended, returned to the winning party his deposit, and oou- 
flscated that of the loser. Tlie note in the Dolphin Edition 
(the authority for which I am not acquainted with), aays 
guilty of perjury, if they had 
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seems to have prevailetl throughout. Calvin (of 
Heidelberg), after Gsaiiiining the various opinions 
on this point, comes to tlie conclusion that perjury 
was always punished in Rome, hut not always in 
the sanie manner. A false witness, in a civil action, 
was liable both to an indictment for perjury, and 
also to an action for dainages, at the suit of the 
party aggrieved". And the degree of punishment 
was left very much to the discretion of the judge. 
Generally speaking, [wrjury was punished at Rome 
either by exile, or transportation to an island, or 
disfranchisement as a citizen •(-. 

But, however the temjKjral punishment of jier- 
jiiry varied at Rome, it is melancholy to reflect on 
the rapid degeneracy of the Roman people from the 
])re-eniinent station they once maintained among 
the nations of the world for their honour and gtxtd 
faitli, and the religious reverence in which the 
obligation of an oath was once held among them, 
to the lowest grade of corrupt principles, and 
flagitious practice, in those same points of duty. 
To the distinguished place which they once held 

■wom by the Goils and tlie altars of the Gods, were 
punished by Ihc Pontifex ; if they had BWorn by the prince, 
were punished by the prince ; ir by any olhcr oath, they 
were punished by the censors. Sehlen thinks that perjury 
was seldom punished as such in early ages. B. ii, 1 1. 

• C. lib. iif., XX.. 13. 

+ De curia lubtoovcntur. PnuU Sententiarum, lib. v.. 
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PERJIUY (cawriKi'H,). 



Germany. 



The laws of ancient Germany, must ever supply 
an interesting subjeet of inquiry to us Englishmen, 1 
inasmuch as many of our institutions may easily be ] 
traced to them as their origin. It is, I belicv^ j 
often difficult to ascertain precisely, what was the I 
ancient law, and what was introduced by Char- , 
lemagne, or other monarchs, by positive enactment 
In many cases, the old law was incorporated in the 
new enactment, with more or less of modificiition 
and change. Still there is much recorded of the 
ancient unwritten law of various states. On the | 
subject of perjury, the following particulars are, a 
I lielieve, gleaned from the best authorities. 

In the earliest rimes, a witness who injured a, J 
party by false-swearing, was punished by such J 
damages as were an equivalent to the injury 8U»- I 
tained. If the offender was not able to pay, he I 
became the slave of the party whom he had 1 
wronged*. In either case, he was never afterwards I 



* Heineocius, Blementa Juris Germanici, lib: ii., tit, 27. 
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allowed to enter a court of justice as a witness. 
And the sulwmer of perjury in such a case, was 
condemned to a hundred loshees to have his head 
g/iafen' (decalvari), and to be branded. 

The law of the Visigoths, provided that perjury 
should be visited by confiscation of goods, am- 
jiutation of the hand, by " the shaven head," and 
scourging. 

By the law of the ancient Burgundians, whoever 
were the witnesses of one who consented to the 
wager of battle, sliould he fall, tliey as well as any 
other person who was provetl to have instigated 
them, were finetl each three hundred shillings, lest 
the crime of oiany offenders might be supposed 
pxpiable by the death of one ; and their guilt of 
perjury was considered as proved by the death of 
the friend whose cause they had sworn to be just. 

By the Salic law, a perjured man was only 
subject to a fine of fifteen shillings ; and the prose- 
cutor on an unfounded charge of perjury wa.s 
rioted by the same fine. 

Id the majority of the States north of the Rhine, 
n iliitinction [irevailed l»e(ween false-swearing know- 
inglv, and fnlswvswearing ignorantly. In the 
former caae< it was n t^ipitiil uiTc-nce ; in the latter, 

* Tbl» fiuiailiuniii'. -Iiom was by no 

mnlD cooflned to i" ' ■ aftff a culprit 

ttM Ma«l«mni»l to tL ,. I ibU initienity. 

ll cunlinuod lain! a iiu:k uf inijuij in luly, I beUo^e. 
liO (Im! Fnorb ilivarioa tt the *ai -T Out 1n>l mrtvlury. 



pillory. In cases where the false oalh has been 
prcxluctive of great injury, imprisonment for twenty 



" FoiR to eight yenrs' hard labour, incapacity to 
hold any public office, and to give testimony for 
the future; and exjwsure in the place appointed 
for the punishment of criminals. Perjury in a 
criminal cause is punished with greater se%'erity. 

Prussia. 
" Deprivation of all pubhc offices, public de- 
nouncement as a perjured person. One to three 
years' imprisonment. Forfeiture of four times the 
amount of the advantage sought by the false oath. 
Perjury in criminal cases may be punished even 
with death. 



" The punishment of whipping, or amputation of , 
the two fore-fingers with banishment, is obsolete. 
The present punisliment is exposure on a scAffold 
— liard labour for two or more years; fine, with 
imprisonment according to circumstances. In cri- 
minal cases it is more severe. 

Hakoveb. 

" AccoEDiJJG to a project for a new criminal code, -> 
published in 1826, the punishment for perjury was 



to be incapacity to hold any public office, or to 
give teatimony — and confinement in the house of 
correction ; in criminal causes affecting the life of 
the acciisetl, it was to be more severe. 

Holland. 
"Whipping, imprisonment, banishment, &c., ac- 
cording to circumstances. The old law punished 
perjury by branding the face, or cutting off the 
joints of the fore-finger. 

Russia. 
"According to the project for a criminal code, 
approved by a late Imperial Commission, the 
punishment of perjury was to be imprisonment for 
not more than five years, nor less than three 
months — a fine for persons of condition ; the knout 
for the common people. According to another 
project, branding in the back, exposure on a 
scaffold, the inscription of the perjurer's name on a 
gallowB, announcement of his crime in the news- 
papers — imprisonment from two to six months, and 
incapacity to give testimony. Both projects woidd 
enact severer punishments in criminal cases. 

HrKGARV- 

" Infamy. Inability to sue in his own name. 
Incapacity to give evidence. Forfeiture of some 
other civil rights, The law which obliged per- 



jiinn to go bare-headed, and bare-footed, and to 
wear a particular sort of dress is obsolete. 

HoLSTEIN. H 

*' Incapacitv to give eWdence, or hold place — ^M 
make conipensatioD for the injury sustained by their 
perjury, and hard labour. 

SCHLESWIG. 

** Loss of rank and honour, inability to give testi- 
mony. ConipensatioD to party injured. Ampi 
tadon of the fingers seems to be disused.'" 

Spain. 
There seenis to be mueh doubt as to the precise 
punishments appointeii for perjury by the law of 
Spain. One writer contradicts another: but what 
punishment may be prescribed by the law is in 
practice of little moment; for, as a general rule, 
none is put into execution; a reason, says Professor 
Palacios, why false witnesses are to be found to 
prove whatever may be desired. However, I 
believe those books are most worthy of credit which 
tell us that, in civil cases, the perjured person is 
liable to be punished by condemnation of twelve 
years to the galleys, and by the loss of his teeth ; 
and he must make restitution to the person injured 
by his perjury : and, in criminal matters, whatever 
corporal punishment had been inflicted on a person 
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convicted mi false testimony, the same is to be 
visited on the false witness. In other cases the 
punishment is public disgrace and perpetual con- 
demnation to tlie galleys. In the case of a Decisive 
Oath, required by the judge or tlie other party, no 
punishment can be imposed on the fidae-swearer 
beyond what God himself will inflict*. 



Emglaicd. 

Pebjcrv is punishable in England, as well in the 
ecclesiastical as in the temporal courts: but the 
proceedings are almost universally confined in this 
case to the latter. Excommunication, howe%er, is 
recognised in the statute of Elizabeth-f, as a punish- 
ment to be xHsited on one who has been guilty of 
perjury in the ecclesiastical court. Before the Con- 
quest, perjury among us was punished by corporal 
chastisement, banishment, by cutting out the 
tongue|, loss of the hand, denial of Christian 
burial, forfeiture of goods, and sometimes death§. 
Indeed, so deeply impressed were our forefathers 
with the guilt of perjury, and so convinced that the 
punishment of the false-swearer would be severe in 
the extreme, that we And such a strong expression 

• See Johnston's Civil Law of Spain, hook li., tit. 20. 
t i Elizabeth, cr. 23. 

X The punishment of cutting out the tongue for peijuiy, 
prevailed in vcr; early limes. — Seld; II., II. 
} 3 Inst., c. 74, 







as this inserted among the words of a statute, 
" Once forsworn, and ever forlorn*." 

Juries who returned a false verdict lost their 
rights of freedom as citizens ; were never allowed 
to give evidence; forfeited their goods and chattels 
■to the king ; their lan<ls and tenements were seized 
by the king, or rendered desolate ; their wives and 
children were amerced ; and their persons com- 
mitted to prison. Sir Edward Coke+ apologizes 
for dwelling on the punishment of perjury, alleging 
as the reason for his lioing so, that " some per- 
sons had given out that perjury was not punished 
by the ancient laws of England, wherein there 
would have been a great defect, and an encou- 
ragement to ill-disposed men, if jurors should, 
by the common law, have been punished for 
perjury, and witnesses, which are great motives to 
them of giving their verdict, should be }>erjured 
and not be punished." Afterwards, the king^'a - 
council used to punish the olTence at their discretimk I 
Unlawful oaths are mentioned as one reason for tl 
institution of the court of star-chamber^, and pixKfl 
secutions in that court for perjury were very TnM 
quent. On its abolition §, all matters examinaU 
there, were declared remediable by common Xo-tlM 
The punishment now, by common law, is fine a 

" 18 Eil». III., 53.— Coka. IiiBt. 
t Coke, Inat. 111., fi, and 11., 268. 



J 3 Henrj VII.. 
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iiupriaonment, and never more to be capable of 
bearing teatimony. The statute of Elizabeth in- 
flicts the penalty of perpetual infamy, and a fine of 
forty pounds on the 8ubi>mer, — and in default of 
payment, to stand with both ears nailed to the 
pillory. Perjury itself is thereby punished with 
six months' imprisonment, perjietual infamy, and a 
fine of twenty pounds, or to have both ears nailed 
to the pillory. But the prosecution is generally 
carried on at common law, aided by the statute 
2 George II. c. '26, which superadds a power for 
the court to commit the convict to the house of 
correction for a term not exceeding seven years, or 
to l»e transported for the same period". 

Black stone alludes to a regret on the ])art 
of some persons, that the perjnry by which the 
life of another has or might have been destroyed, 
was not a capital offence in England, as it was 
in France-f-. The judge himself enlarges some- 
what upon the argument used by Montesquieu, 
to show, that the law as it is, in both countries, 
when taken together with all the circumstances, 
is right. The great difference was, tliat in the 
English courts witnesses were examined for the 
accused as well as for the prosecution, and here the 
rack is not used to extort confessionj. But in 

* Bkckslone, book iv., c. 10. 

* Montpsquicu, Eaprit ilos Loix, book xxix.. c. 1 1. 

i Montesquieu observes, in a note, that hy the old Freni^h 
law, wiinesses were examined fbr the nccu.sed, as well u 




pursuing this subject, Blackstone has fallen into a 
curious error, which one might scarcely have 
expected to find in so classical and so accurate a 
man. "Perjury seems," he says, "to be already 
very properly punished by our law, which has 
adopted the opinion of Cicero, derived from the 
Law of the Twelve Tables, ' The Divine punish- 
ment of perjury is perdition; the human puniali- 
ment is disgrace*,'" Such, undoubtedly, is the 
sentiment of Cicero, as expressed in his brief sum- 
mary of the laws by which he would govern a 
commonwealth ; but, instead of that opinion being 
derived from the Twelve Tables, on the contrary, 
capital punishment — the very penalty which he 
represents as foreign to the spirit of the English 
law, and to the sentiment of Cicero— is the only 
punishment of the crime of perjury prescribed by 
those Twelve Tables. Cicero indeed says, that in 
giving the principles of his laws he should employ 
the words and phrases which, though obsolete, are 
best suited to ejcpress their meaning, as he would 
wish to convey it ; such words, for example, aa 
may be fattnd in the laws of the Twelve Tables, 
which Blackstone, looking only cursorily over the 
passage, might have mistaken for an intimation 

for the proacution (as they arc in England.) ConHequently, 
by the institutions of St. Louis [lib, i., c. 7] there was only 
a pecuniary punishment against false witness. Montesq, 
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that lie would give a summary of those laws. 
Cicero's Jaws probably were, for the most part, 
such as had been in operation at Borne, though he 
himself implies that others were not so, but only 
agreeable to the spirit of the ancient constitution 
and the habits of the people. 

Amekica. 

The punishment on conviction for peijury cora- 
tiiitted in any cause depending in any of the courts 
of the United States, or in any deposition taken 
in pursuance of the laws of the United Slates, is 
imprisonment not above tliree years, and fine not 
exceeding eight hundred dollars, pillory one hour, 
and the distiualification for being a witness until 
llie judgment is reversed*. 

India. 

Among the Hindus the temporal punishment of 
perjury is fine or banishment, or both, by the laws 
of Menu. And as to the future visitation on false- 
swearing, they are assured that " a witness who 
knowingly says any thing before an assembly of 
good men different from what he has seen or heard, 
shall fall headlong after death into a region of 
horror, and be debarred from heaven. Whatever 

• Encvc. Americ, url. PiiHJtJRV. 
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places of torture have been prepared for the slay«- 
of a man, for the murderer of a woman or of a 
child, for tlie injurer of a friend, or for an ungrate- 
ful man, — those jilaces are ordained for a wil 
who gives false evidence. 

The judge is to declare to the witnesses, 
penalties which will be incurred in a 
{after transmigration) by the faise-i 
the liappineiis that will accrue to him who testifies 
the truth. The temporal puniHhnients which the 
Hindu law ordains, are fines which may be imposed 
on the four classes; banishment, which may be 
Mtijudged to all but Brahmins ; mutilation of limb, 
which also may not be inflicted on Bralnnins ; the 
fine is to be apportioned to the motive which 
actuated the perjury. If he speak falsely through 
covetousness, he shall be fined 1000 paras; if 
throtighdistractionof niind, 250; if through terror, 
two mean, amercements: if through friendship, 
four times the lowest ; if through lust, ten times 
the lowest amercement; if through wrath, three 
times the next, or middlemost; if through igno- 
rance, 200 complete; if through inattention, 100 
only! 

Let a just prince banish men of the three lower 
classes if they give false evidence, having first levied 
the fine; but a Brahmin let him only banish. — 
Menu,_c. viii., v. 123. 

Provision is made, lioweveTj for pious falsehood, 



state ^^H 
and ^^^1 
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which is called *^ the Speech of the Gods;"^ and it 
is allowable to give false evidence for the purpose 
of saving a life which would be forfeited to the 
rigour of the law. The " venial sin" of " benevolent 
falsehood"^ is to be expiated by oblations. 



END OF PART II. 
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PART III. 



ORIGIN OF OATHS. HEINECCIUS. 

After enumerating the various machinations, bjr 
which, instead of consulting each other's welfare, 
men were ever attempting to injure their fellow 
creatures in person, or properly, or reputation, 
Heineccius proceeds, " In this state of affairs, it 
was essentially necessary to devise some means by 
which a rein might be put on the perfidy of men, 
to check its career ; and with this view, almost all 
nations, as if by agreement, have betaken themselves 
to the religious obligation of an oath ; in order that 
those whom reason itself, and the divine law im- 
printed on the minds of all would fail of influencing, 
might yet be deterred from deceit, by reverential 
awe of the Supreme Being, who fills the universe 
with his presence, and penetrates into the inmost 
recesses of the heart ; who, moreover, has power to 
execute his own will in all things, and whose will it 
is, as his justice requires, to visit with eternal 
punishment every breach of good faith, and coo- 
tempt of his name. Hence the Egyptians, as 
Diodorus Siculus testifies, called an oath, " The 
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greatest pledge of faith among men," and Philo, 
" The most sure Bynilwl of good faith." The 
Roman ambassadors, too, in Procopius, s]>eak of it , 
as " Of at), the last and firmest basis of iiiutualB 
faith and truth." For no one can be persuaded,^ 
that any faith may safely be placed in him, whom 
not even reverence for the Deity, and certain danger 
of the Divine vengeance, could deter from falae- 
hood. There is, eonsequendy, no department <^ 1 
life, neither public nor private, neither in forengiel 
nor domestic affairs, in which the use of oaths 
not most frequent; but no wliere more frequent'! 
than in the courts of law and trials. For whenever^ 
the judge cannot Ik directed in his decision by the ' 
evidence of witnesses, or documents, or other lawful 
proofs, the litigant parties either at the requisition 
of their opponents, or by the direction of the judge^ « 
throw themselves on an oath*, as a kind of s 



:■ 
:■ 
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^judgei^^^ 
r fiacre4^^^H 



* It may not, perhaps, be altogether Buperfluous, lo remind 
the Knglisli reader, that in the books of ihe Ibrei)^ jurists, 
as well as of ancient Greek and Roman authors, the oaths 
spoken of are generally those by wliinh the plaintiff or 
defendant in a auit, cither at the desire of his antagonist, or 
by the direction of the jud^, pletigcs himself to the justice 
of his cause, or canfesses or denies some nialerial point. To a 
person not aware of this circumstance, much of what appears 
in the law-books of other ages and countries must either be 
unintelligible, or is likely lo mislead. In our common law 
courts such an oath has no place ; and for he it from me to 
suggest an addition to the nutober of oaths already sanc- 
tioned inourhallsofjustice. Still, many of our best lawyers 
m of opinion thai in civil causes an examination of the 
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Klieet anchor. It is thus, that St. Paul calls an 
oath, " The end of the whole dispute*." This use 
of oaths (as the most short and compendious inetliod 
of settling a controversy), not only did the Jews, 
and Greeks, and Romans, and other nations some- 
what advanced in civilization, adopt, but also the 
ancient Germans, who, as we are told-f, were other- 
wise accustomed to settle their disputes not by law, 
but by arms. All these points, I think, prove that 
no means for terminating quarrels have appeared 
more certain and espeditious than an Oath ; and 
for this reason, because men thought that no one 
would be so reckless of eternal blessedness, by a 
longing after which we are all influenced, as rather 
to provoke by solemn stated words the vengeance 
of God, the most strict Judge, upon himself, than 
speak the truth." 

" Still, however, the reflections which SenecaJ 
gravely makes on the other cautions usually adopted 
by men in forming contracts, namely, that it is a 
confession of fraud and wickedness, disgraceful to 

parties tbera selves 
of cases, forward 
justice. 

* Hebrews, vi, 
not apply lo our o 
the cuHlom prevails (alluded t 
judge, or either of the parties, 
b; the oath of the other party. 

t Velleius Paterculus, lib. 



open court would, in a larpe majority 
iterially the real substantial ends of 

. This description of St. Paul dwa 
ts of law : it is only applicable where 
,n the previous note) of the 
itliog short the controversy 

p. 118. 



J Sen. de Betief., i 




the human race, the same we think applies, in all 
the fulness of truth, to oaths. If all were possessed 
of that self-restraint and regard for what is just and 
honeet which men ought to feel, surely we should 
uever compel any one to swear, but should place as 
much reliance on him when merely making a serious 
affirmation, as though he laid his hand upon the 
altar and swore by all thai was sacred. The case 
is as ^schylus represents it, " tt is not the oath 
which invests the man with credit, but the man the 
oath." But now when we will not believe a man 
of tried honesty, imless he pledge his oath, nay, 
when we even thus can scarcely think sufficient 
caution taken, unless we have other and strong cor- 
roborations of the oath, what else do we than 
acknowledge, voluntarily, the perfidy of man, and 
profess, not without imposing a Htain of ignominy 
on our race, that man cannot, in any wise, be safely 
trusted by man*." 

de Lubririlate JuriBJuraiidi Supplelurii, J 
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la the last Session of Parliament an Act was passed 
for the relief of persons called Separatists, a very 
small body * according to their own account. 
Though I carefully perused their petition, and 
the papers wliich had been circulated on their 
behalf, some of their reasonings I could not 
understand. But of this I am quite certain, that 
the title and preamble of the Act of Parliament 
are both perfectly inconsistent with the enactment. 
Its title is " An Act to enable Separatists to 
make a solemn affirmation or declaration instead of 
an oath ;" and the preamble states, that the Sepa- 
ratists refuse, from religious scruples, to take an 
oath in a Court of Justice, and the body of the 
law enacts, that they shall in all coses where an 
oath is required, be allowed to make their solemn 
affirmation or declaration in these words, " I, A. B., 
do, in the presetice of Almighty God, solemnly, 
sincerely, and truly ajirm and declare," S:e. Now 
this affirmation is, to all intents and purposes, an 

• Mr. Walker, who tells us Iliat two or three indivMuuIg 
constitute a Church, reports that they have in Sctitland 
only six Churches, in Ireland ruurleeu, and io England 
only three. 
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an oath, and the witness in answering would as 
really " bind his soul" as if he had pledged him- 
self to the truth in the usual way. 

This oath, now prescribed to be taken by the 
Separatists, is the aanie with the form hy which, a 
century ago, the Moravians were allowed to swear, 
excepting that the words " solemnly, sincerely, and 
truly" are inserted, and the words " the witness of 
what I say" are omitted ; an omission, as I think, 
very unwisely made — the true purport of an oath 
being, to remind the person who takes it that God 
is the witness of what he says. The Act is this : 



Anno Tfrtio el Quarto. 
GULIELMI IV. REGIS, 



An Act to enable the people called Separatists to make a 
solemn aflinnation and declaration instead of an oalb. 
[Seih Aufpist, IS33.] 
Whei(e*9 there are in various pUcea in Ireland, and in 
some parts of England, and elsewhere, certain dissenters 
from thuUniled Churoh of England and Ireland, and from the 
Church of Scotland, cominonly colled Separatists, ihe mem- 
ben of which class or sect of dissenters, ftom conscientious 
scruples, refuse to take an oath in oourts of justice and other 
places, and in consequence thereof are exposed lo great lostea 
andiDConveniencosintheirtradesand concerns, and are sub- 
ject to Snes and to imprisonment for contempt of court, and 
the community al large are deprived of the bencQt of Iheir 
testimony : and whereas it ia therefore expedient that ibo 
said sect called Separatists should be relieved in ibe manner 
hereinafter mentioned ; be it enacted by the King's most 
excellent Majesty, by and with the advioe and consent of the 
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Lords spirituBl and temporal, and Coramans, in this present 
Parliamenl assembled, and by Uie aulhoritj of Ihe same, 
that every person for the time being belon^ng to tbe said 

seel called Separntihta, who shall be required 
iiuieail of nil upon any law^l occasion to take an oath in 
oath. maT malte any case where by law an oatb is or may be 
aiBimjSofl'*'"^ required, shall, instead of the usual form, be 

permitted to make his or her solemn affirma- 
tion or det^lsration in these woids following, videlicet: 

I, A. B., do in the presence of Almighty God, solemnly, 
sincerely, and truly affirm and declare, that I ara a member 
of the religious sect nailed Separatists, and that the taking 
of any oatb ia contrary to my religious belief, ns well as 
essentially opposed to the tenets of that sect ; and I do also 

in the same solemn manner affirm and declare 

Which said solemn affirmation or declara- 

Sui-h affirma- tion shall bo adjudged and taken, and is 

the e'ffJci of"* ''^'*''y enacted and declared to be of the 

Daih. same force and effect, to all intents and 

purposes, in all courts of justice and other 
places whatsoever, where by law an oath is or may be required, 
as if such Separatists had taken an oath in the usual form. 
II. And be it ftirtber enacted, that if any 
PeraoQB mat- person making such solemn affirmation or 
mliron. to" be declaration shall in fact not be one of the 
snbject to the people commonly called separatists, or sball 
rnwit Bs?o"wil" "ifuUy' falsely, and corruptly affirm or de- 
rul pttjaiy. clare any other matter or thing which if the 

same bad been sworn in the usual form would 
have amounted to wilful and corrupt perjury, every such 
person so offending shall incur the same penalties and for- 
feitures as by the laws anil statutes of this kingdom are or 
may be^enacted or provided against persons convicted of 
wilfiil and corrupt perjury. 





Section C. 
definitions of an oath. 



1. Defik 



E Impbecatohy 



We shall find many detinitiuns of an oath which 
imply nothing of direct imprecation, both among 
Christian and Heathen writers. Cicero calls it " an 
affirmation under the sanction of religion*." Gre- 
gory of Nazianzen defines it to be "a solemn 
affirmation of the truth, as in the presence of 
God-f-." The author of Fleta seems to have em- 
braced in his view, those corrupt modes of swearing 
by other attestations than by a direct appeal to God 
him.self, which disgraced Christendom too long, and, 
unhappily, have not yet ceased to be its shame ; — 
" an oath is an affirmation, or negation on some 
point, confirmed by the attestation of a holy thingj." 
This corresponds very closely with the authorized 
definition at the present time in Spain, " An oath 
is an attestation, or affirmation, on any subject, by 
the name of God, and some sacred thing. And no 
one ought to swear by heaven or earth, nor by any 



• Cic. de Off. iii. 29. 
I" Greg. N>x. In ilefin. Jut 
SauderBon. 

t Fleta, Ub. V. 32. 



I. Dom. Exod. xsii. I 
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creature; — by nought except what is holy and 
sacred*.^ Dr. Sanderson, in his Lectures before 
the University of Oxford, professing to supply its 
full definition, says, " an oath is a religious act, in 
which, to estabUsh a point in doubt, God is invoked 
as a witness-f." Dr. Johnson describes an oath lo 
be " an alfimiation, negation, or promise, corrobo- 
rated by the attestation of the Supreme Being." 

Voet, in his notes on the Pandects, defines it to be 
<* a rehgious afiinnation of the truth, or an invoca- 
tion of the name of God in witness of the truth :" 
and our celebrated Coke defines it thus; " An 
oath is an affirmation or denial by any Christian of 
any thing lawful and honest before one or more 
that hath lawful authority for advancement of truth 
and right, calling uix>n God to witness that his 
testimony is true." — 3 Inst. "Ji. 

2. Definitions of an Oath implyin< 

lUPKECATION. 

Othkb definitions there are, which imply thi 
clause of imprecation or curse; thus, in the Pai 
dects, an oath is defined to be " a religious 
ration by the invocation of God as an avenger, 
the juror, knowingly, should deceivej." 

• Peroi, Compendio del Derecho Publico y Conunun d 
Espaiia, 1 7B4. 
t De Jur. Prom. Oblig. Prtelec. 1. 1710. 
1 Pandoct. xii. 2. 



DEFINITIONS OF AN OATH. 

Agreeably to which, PufFendorf defines an oath 
to be " a religious asseveration, by which we either 
renounce the mercy, or imprecate the vengeance of 
Heaven, if we speak not the truth." Lord Chan- 
cellor Hardwicke, in the preliminary proceedings in 
ihe case of Omyehund and Barker, said, " What 
is universally understood by an oath is, that the 
person who takes it, imprecates the vengeance of 
God upon him if the oath he takes is false." In 
giving judgment however, the same learned person 
speaks very differently, "All that is necessary to 
an oath is an appeal to the Supreme Being, as 
thinking him the rewarder of truth and the avenger 
of falsehood." In the same cause Sir Dudley Rider, 
then Attorney General said, " All that in point 
of nature and reason is necessary to qualify a 
jierson for swearing is the belief of a God, and an 
imprecation of the Divine Being upon him, if he 
swears falsely*." 

M. Merlin describes it as being " as well a promise, 
the sincerity of which is guaranteed by tlie invoca- 
tion of the name of God, as also the aifinnation of 
a fact, for the truth of which God is taken as wit- 
ness." Michaelis, to whose chapter on oaths and 
perjury we cannot refer without mingled sentiments 
of approval and dissatisfaction, appears to go to llie 
full length of regarding it in all cases, as " a solemn 
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call to God to punish us, both here and hereafter, 
through all eternity, if we tell a falsehood, or do 
not keep our promise'," Bishop Burnet, who w-rites 
very satisfactorily on the subject, thus instructs us; 
— " An oath is an appeal to God, either upon s 
testimony that is given, or a promise that is made, 
confirming the truth of the one and the fidelity of the 
other. It is an appeal to God, ^^ho knows all things, 
and will judge all men ; so it is an act that acknow- 
ledges both his omniscience and his being the 
Governor of this world, who will judge all at the 
last day according to their deeds, and who must 
be supposed to have a more immediate regard to 
acts in which men made him a partyf." We have 
already seen that our own form, " So help rae 
God," is at once very classical and very heathenish J, 
The definition of an oatli most nearly corresponding 
with the imprecation really implied in that form, is 
one quoted by Brissonius. '* The nature of an 
oath involves our saying, ' may the Deity so far 
favour me aa that is true which I af(irm§/ " 

• Mich, on the Laws of Moees, 2S6, 

t Buniet, Art. 39. 

J Part ii, e. iv. 

$ Asconiua Pudianus apud Briss. 
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I HAVE alleged our Saviour's example when ad- 
jured by the High-Priest aa decisive, establishing 
beyond further dispute the lawfulness of an oath 
to Christians. The interpretation of the jiassoge 
in the Gospel (St. Matt. xxvi. 63), which I have 
deemed the only sound interpretation, represents 
our Lord as having taken a judicial oath before 
the constituted authorities of his country. A 
doubt has been suggested on the correctness of 
that interpretation. The other arguments brought 
forward would, I think, independently of this, 
satisfactorily establish the legality of an oath. But 
this argument, if it be sound and unassailable itself, 
is so entirely conclusive, admitting of no appeal, 
that I felt anxious to put my reader in possession 
of the natiuc of the evidence, and the result of my 
inquiries, which, I confess, have left no doubt 
whatever in my o»-n mind on the subject. 

The question, and I believe the only question is 
this ; did the High Priest, when he addressed our 
Saviour, actually administer an oatli to him, agree- 
ably to the laws and customs of the Jews.^ Or 
did he merely call iqwn him (urging the strongest 
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motive to compliance even his reverence fM- the 
living God), to make an answer aye or no, to his 
question. This is, I believe, the only alternative. 

The Greek word efopKi'fto, which our translation 
renders by the word of Latin origin, ' I adjure 
thee,' and which 1 have considered in the text as 
equivalent to the English expression " / call upon 
thee to declare upon oath,'" does not occur in any 
other passage of the New Testament. With a 
view of fixing its meaning in this passage on the 
most satisfactory grounds, I have endeavoured 
First, to ascertain the sense in which it was 
employed, 1, by classical authors; 2, in the 
Septuagint version ; 3, by Josephus. And then 
Secondly, to collect the views which divines, as 
well of our own as of other churches, have taken of 
its true intent and meaning in this passage of the 
Gospel. 

I. The simple word opKt^u, (the word generally 
used in the Septuagint) is employed by Demo- 
sthenes (pro corona 235) to signify the adminietra- 
timi of an oath; and the same word is used 
precisely in the same sense by the Septuagint 
(Gen. L. 5 and 7)> bs their interpretation of the 
Hebrew word, which our translators have correctly 
rendered to make to swear: " My father made me 
swear," 'O Tran/p /^ov. uipKiai /.tf. "According as 
he made thee swear,'' KcidaTrep upKtai tre. But that 
same Hebrew word )}'21^ is translated in another 
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passage (Gen. xxiv. 3.) by St. Matthew's com- 
)K>und i^opKi^ijj. Tliis compound word is also 
employed by Demosthenes precisely in the same 
sense. I quote a passage in which the ceremony 
employed in administering the oath is also re- 
corded (Coron. 1365) Trpoj tov ^mfxov a-yorre? koli 
i^opKiXovrei, bringing each to the altar, and 
making him swear. Our translation renders the 
above passage in Genesis by the same words, 
" / will make thee swear by the God of Heaven, 
and the God of the Earth." The parallelism 
of the two passages in the Septuagint and St. 
Matthew is very striking. 

Sept. i^opKt^ia iTE Kvpiov tov Qcov roil ovpavou 

Matt. i^opKi^u <Tt Kara tov Oeov tov fuiTOj. 

To remove, however, any such objection against 
the reality of a strict parallel between these two 
instances, as might arise from a change in the 
termination of each sentence, I must observe that 
in the Septuagint the accusative case without any 
preposition and the genitive case with the preposi- 
tion (coTo, are used after the verb opKiX<^, in the 
snnw sense indiscriminately; or rather I would 
say, that the latter form (the fonn adopted by 
St. Matthew,) is much the more frequent of the 
two. Thus (1 Kings ii. 42 and 43,) " Did I not 
make thee swear by the Lord.'' Why haat thou 
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adjuration on himaclf, he showed that he did not 
conceive it sinful to answer upon oath before a 
magistrate." 

Bishop Burnet's words are etjually explicit 
(Art. xxxix.) " Thus the High-Priest put t 
Saviour under the oath of cursing, when he 
required him to tell, whether he were the Christ or 
not. Upon which our SaWour was, according to 
that law, upon his oath. And though he had 
continued silent till then, as long as it wan free to 
him to speak or not ; yet then he was bound to 
speak, and did speak, and owned himself to be what 
he truly was." 

Dr. Doddridge thus paraphraiieH the High- 
Priest's words; "Think not that such evasions 
will suffice ; Thou knoweat I have a. way of coming 
at the certain truth, and therefore, I adjure thee in 
the most solemn manner, by the name and authority 
of the living God, whose High-Priest I ain, and to 
whom he hath committed the power of administer- 
ing this oath, that thou tell us directly in plain 
terms, whether thou be the Messiah, the Son of 
our blessed God, or not ? " 

Archbishop Tillotson (Serm. xxii), after citing 
those passages in which St. Paul " upon weighty 
occasions does several times in his Epistles call 
God to witness for the truth of what he says, which 
is the very formality of an oath," proceeds, " But 
t go further, and shall urge an example beyond all 
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exception. Our Saviour who surely would not be 
the first example of breaking his own laws, did not 
refuse to answer upon oath^ being called thereto at 
\ his trial. The High-Priest said to him, * I adjure 

{ thee by the living Grod,^ that is, he required him to 

\ answer the question upon oath.'^ The archbiahop 

then proceeds in nearly the same words with Dr. 
Whitby, and thus concludes, <' so that unless we 
will interpret our Saviour'^s doctrine contrary to bis 
own practice, we cannot understand hun to foibid 
all oaths, and consequently, they are not unlawfuL* 



'I 

I 



I had written this Section, without any ex- 
pectation or hope of being able to offer more 
than conjecture, on what seemed to me the only 
link wanting to complete the entire chain of our 
argument, the conjecture which I have ofiered 
above, namely, the identity of the Hebrew word used 
in the Old Testament, to signify beyond all doubt, 
the administering of an oath, — with the word 
employed in after-ages in a Jewish Court of 
Justice, in the sense which we assign to St. Mat- 
thew^s word, i^opKt^o}, I have since had the 
satisfaction of discovering this link. The very 
form of their oath is preserved ; and the word of 
adjuration is precisely the same. The form is 
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recordeil as the furn 
acixirding to law : — 



of administering the oath 



Vos ego adjuro. 

And Selden, in whose learned work* 1 first found 
this form of judicial oath quoted, asserts without 
expressing any doubt on the subject, that when 
Caiaphas addressed our blessed Lord in the words 
rendered by St. Matthew i^opKi^oi, &c. he used the 
receired forensic form of administering a judicial 
oathf. 

• Selden. ii. II. 

t I would by no lueana be understood lo say. that there 
are do instances of the same Hebrew word being employed 
in the sense affixed by Schleuaner to Ifo/miC'ii, in the pot- 
tage of St. Matthew which we are examining. But I have 
met with a great variety of instances in which the word is 
Ulsci to signify, beyond all doubt, the ad mi nisi ration of an 
oath. Among others I would specify the following: " Si 
quia pater dixerit ' Slupraali et decepiati filiam meani,' 
dixeril aulein alter ' Ncc atupravi, iiec decepi ;' tumque ille 
dixerit ■Adjurote" [t^f^ 1S'i2C£Jli] et hie reaponderit' Amen," 
reus est." See Leges Mischnicanim. Tract: de Juram: 
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I AM fully aware, that in many points, the ancieDt 
divisions of oaths, and their distinguishing charac- 
teristics, are inapplicable to the present practice in 
our courts of common law. Our trials in one point 
of view are conducted upon a principle at variance 
with the practice of ancient Greece and Rome, or 
of those countries in which the civil code was 
adopted. With us, the plaintiff and defendant 
must make out their case by documents and wit- 
nesses, without being allowed to give their own 
testimony. Much of the civil code is employed in 
providing rules for the various cases, in which the 
point at issue shall be settled by the oaths of the 
litigant parties themselves. The present inquiry, 
however, may be thought to require some brief 
reference to the distinction of oaths formerly adopted. 
In some of our courts, there seems to be still a very 
near approximation to the ancient practice, where 
the affidavits of the parties are admitted or required 

• We are told that the Latin word, " Juramentum," ig 
not used by any good author before the fourth century; the 
pBSBQges io Seneca and Ulpianus, where it occurs, are 
deemed spuriouB. Sec Vocabularium Utriusque Jurii. 

Naples, 1760. 
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(luring the progress of the suit, or where debts are 
sH'om to by the creditors. Indeed, whilst we 
cannot exactly apply any ancient division of oaths 
to oiir own courts, yet in some department or other 
of our jurispnidence we shall, perhaps, find an 
example of almost every kind of oath admitted, 
though some, doubtless, with great and reprehensible 
irregularity. 

Oaths have been usually divided into two classes 
— Pmniissory and Declaratory. 

Promis.<wry oaths are intended to secure either 
the faithful performance of the duties of an office, 
or the full execution of some contract or under- 
taking. 

Declaratory or assertory oaths are used for the 
purpose of establishing the certainty of a present or 
past fact. These declaratory* oaths are generally 
distinguished under two heads, — judicial and extra- 
judicial. The Jews were careful to make this dis- 
tinction, hut with a very questionable anxiety, 
seeking only another cloak for falsehood. 

Judicial oaths are those which are sworn in the 
progress of a cause, and are either voUmtary or 
necessary. 

Extrajudicial oaths ore such as are sworn out of 

• The Greek and Roman writeri adopted different diri- 
aions of outbii, and tlie Roman junstB differ also ftota each 
other. I have adopted thai arrangenient which seemed to 
recommend itself most by its simplicil}' and ifoneral jire- 
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court, for the settling of a dispute, and are bindmgr 
only upon the conscience of the parties, the civil 
magistrate taking no cognizance of them. 

Voluntary judicial oaths* are those, by which 
either paity in the suit decided the matter, by 
swearing to the justice of his claim at the desire of 
the other. Necessary oaths are such as the judge 
called upon either party to swear, for Iiis own satis- 
faction, before he formed his judgment. 

Of promissory oaths we have, as most jwrsons 
tliink. far too numerous a body adopted in Kngland. 
All oaths of office are promissory oaths, and, as we 
have seen, the law of England will not suffer a 
breach of them to be prosecuted as perjury-}-: whils^t 
experience loudly and plainly tells us, that, in the 
generality of instances, they have very little influ- 
ence on the conduct of the sworn party. As far as 
any more faithful discharge of the duties of an 
office may be supposeil to be secured by them, it ia 
much, I think, to be feared, that the reasoning of 
Augustus Csesar, when he refused to allow the 
senate to swear, as they voluntarily offered to do, 
to obsejre all the laws which he should think it 
right to make, is too generally applicable, " With- 
out the oath they will obey whatever laws they 
cortbally decree, and a thousand oaths will not 
secure their obedience against their will J." 

* Spme writers called extrajudicial Diitlia voluntar|'«l 
t Coke, iii., c. 7i. X Uiu. liv. 
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The voluntary judicial oath was t-alleil by the 
KoDian jurists " The oath det-isory," liecause there 
could be no dispute on that point afterwards. If 
A proposes that B shall swear to the truth of his 
claim, and B swears, judgment is given forthwith 
for B*. If B refused to swear himself, but is willing 
to decide the cause by the oath of A, he had a right 
to call upon A to swear-f-. If A sworo, judgment 
was given for him; if not, it was given for B. If 
B would neither swear himself, nor refer the oath 
back to A, as a general rule, he lost his suit. Some- 
times the party who called upon the other to swear, 
would be satisfied with liis bare word, though he 
was willing to accept the challenge f. This was 
always regarded as an act of great coujtesy. In 
many cases, however, the party first challenged 
might refuse to allow the cause to be decided by 
the oath of the litigants, and refer it to independent 
testimony §. 

The neretsary oath was not always decisive. It 

* This was Jusjurandum Ackrie. 

t This was Ju^uranrlum referre, 

X This was JuBJurandum rcmittere. 

% These general rules, of this kind of trial, are condensed 
by Ulpianui into these few words, " Cum res in jusjuran- 
(turn demissa litjudex jurantem absolvit, refereiitem audit, 
et ei actor jurct cundemnat reuni ; nolenteni Jurare reiun si 
solval absolvit, non wiTentem condemnat : ex relatione non 
jurante actore absolvit reum." — Digest, xii. 2. 

It wag considered, in sny person, a mark of baseness, and 
a CDnfeBsian of wrong, to refuse either to swear himself, or 
to abide by the oath of his antagonist. 
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nf a witness's oath in ancient Rome, the miltlnese 
and consideratenefls of which seems to have excited 
great admiration in Cicero", Witnesses were only 
to swear, even if they testified to s matter of fact 
which they had seen with their own eyes, " That 
they thought so;" and the judges, when gi^ng 
sentence on oath, only said " It appears to us." 
Cicero is employing this practice of his own courts, 
merely in illustration of an abstract point of meta- 
physical discussion; our own experience, I believe, 
would lead us to suspect the honesty of a witness 
who would always shelter himself under the cautious 
terms of " I think," " To the best of my belief," 
" I am not quite certain." 

Heineccius tells us that the civil division of oaths 
into necessary and voluntary, was unknown in 
ancient Germany. Every oath taken was a neces- 
sary oath, administered by the judge at his discre- 
tion, either to the prosecutor or the defcudant ; 
generally to the latter. It was, consequently, in 
criminal cases, an oath of purgation-f-. The fact is, 
tliat in ancient times, the culprit was sworn to 
criminate himself; till by a council of Lateran, in 
the time of Benedict XIII., this proceeding was 
abolished. But the lawyers, refining upon that 
prohibition, drew a distinction between the culprit's 
swearing against himself, and his testifying against 

• Atad. Qimwt. iv. 47. ■^ Heinectiua. iij. c. 214. 
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Of the oaths which most frequently occur in 
European history, one class, objected to from time 
to time very solemnly, even during their general 
prevalence, and now no longer allowed by law", 
were the oaths of purgation. When an individual 
was charged with a crime, either already conimitteil, 
or alleged to be intended and meditated by him, he 
was often compelled to clear himself from the accu- 
sation upon oath'f. 

One of the earliest instances of this in the christian 
church, which I have found given in detail, is quoted 
by L. A. Muratori, in his Antiquities of Italy 
fhrougk the Middle Ages^. In the year 404, a 
disciple of St. Augustin was accused by a priest 



* Many magiBtrates however, even in the present day, 
sanction n pructioe very similar in its nature and lendentiy. 

+ We cannot but regret to find the existence of such an 
ODib, in former days, even in ProtcBtaiit England. It teas 
called the Oath ex ofSrio, and was much abused in the reign 
of Queen Elizabeth by theCoumiBBiun of Inquiry appointed 
by her. Persons were hound by rhat oath to answer all 
questions, and were often compelled lo accuse Ibemsclves, 
or their moat intimate friend. — Eliz. 1584. 

I Muratori, Aniiq. Itol. Med. Mv. Vol. iii., Dissert, 
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named Boniface, and charged his accuser with the 
crime. In this state of doubt and scandal, Augustin 
hound them both to go to some place of extraordi- 
nary sanctity, where the more than usually terrible 
judgnienta of God would lay open the guilty con- 
science of any one, and would compel them, either 
by punishment or fear, to confess. " The sanctity 
of the place," (such are the words of Augustin*,) 
" is known to very many, — where the body of St 
Felix of Nola is entombed, — whither I was desirous 
that they should go, because whatever was there 
supematurally discovered might be recorded with 
greater ease and fidelity : for we have ourselves 
known, at the shrines of Saints at Milan (when the 
devils made confession in a most wonderful and 
terrible manner), that a certain thief who had come 
for the purpose of deceiving bv a false oath, was 
compelled to acknowledge the theft, and make res- 
titution." Not all places dedicated to the saints 
memory had the gift or privilege of thus detecting 
falsehood. The observations of Augustin, in which 
piety and superstition are so intimately combined, 
will be read with interest ; — " God, indeed, is to be 
worshipped every where, and he must be worshipped 
in spirit and in truth. Still, in things made visible 
to mortals, who can see clearly through his counsel, 
why in some places tliese miracles should be done, 

* AufTiiat., Episl, "8. 
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ill others not? Is not Africa, also, full of the 
Ixxlies of holy martyrs? — and yet no where there do 
we know of such things being done. For, as what 
the apostle says, all saints have not the gift of 
hfaling, nor have all the disteming of spirits, so 
neither is it the will of Him who divideth to every 
one severally as he will, that these thlnga should he 
done at" all shrines of the saints." Thus, too, 
Gregory the Great declares that he had found no 
fault in a Bishop named Leo, but adds, ** that nothing 
might seem to be omitted, or any doubt remain in 
our breast, over and above what was necessary, I 
compelled him to take the most solemn oaths at the 
most holy body of the blessed Peter ; which done, 
we rejoiced exceedingly that his innocence evidently 
displayed itself by diis test-f-." 

But a man's own oath was frequently deemed an 
inadequate guarantee of the truth, and the accuser 
required him to confirm it by the oaths of joint- 
purifiers, called Compurgators and Conjurators. 
Tlie oatli was called a greater or a lesser oath, with 
reference to the number of persons sworn. Gene- 
rally, persons of the same rank and profession, even 
of the same sex, were required to be ct>mpiirgatorB. 
Thus i» ihe laws of Hoel the Good, Prince of 
Wales, it is enacted that a female, whose rcputa- 



•' Gre^ror.. Epiat, 
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lion'is impeached, shall clear herself by the oaths of 
seven women, for the first time a stain is attempted 
to be fixed upon her character : of fourteen, on the 
second cliarge ; and, should a third charge lie 
brought with any show of certainty, the oaths of 
fifty women were necessary, before her fair fame 
could be restored even in the eye of the law ; how 
far such a process reinstated her in the private 
opinions of her neighbours may be a very diftV 
question. 

The Bishop of Ely was once required, on 
summons of the Archbisiiop of York, 
self, and to support his oivn oath by the oaths 
hundred priests, that lie had not willed or planned 
the capture of the said archbishop. There is an 
instance upon record, of the oaths of three hundred 
compurgators being required". 

The usual manner of swearing was for the 
purgBtors to lay their hands upon the pyx, o 
caae in which the consecrated wafer or the re 
were kept, and the accused placing liis hand u] 
theirs, said, " So help me God, or, these relics, «ft.| 
I am innocent.'" 



• Ot rather with ninety-nine compiirgatore in the o 
case, and two hundred and ninety-nine in tlie otbcc: t 
oath of the principal always reckoning as one. Tbus.l 
"j'urare duodecima manu," means that eleven conipurgato» J 
swore with the principal in the cause. — See Du Cuig^f 
Gloss: Jurani. 



rivate ^^^ 

hioft^H 
lof J^H 
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These compurgators were not called upon to 
testify to any fact, but merely that they believed 
the oath of the accused in declaring himself inno- 
teut. This was Utile if any thing more, in a moral 
(joint of view, than calling witnesses to character in 
our present courts of justice; though tlien justice 
was satisfied with their mere oath, and the accused 
was acquitted ; at present, oatiis to character weigh 
only as probabilities against the culprit's guilt in 
cases admitting of some doubt, or in mitigation of 
punishment when discretion is lefl to the judge. 
Those compurgators were just as easy to be pro- 
cured then, as testimonials to character, and to an 
individual's qualifications to any office, are now, and 
were worth about as much. It is quite startling to 
find with what a total absence of scruple, numbers 
are found to testify to the chaiacter of a person, of 
whom they know little more than his name. A 
paper is circulated, and " it is only to put your 
name;" a refusal to sign is regarded as a very 
unkind act, and as somewhat of disrespect towards 
those who patronize the candidate for one's signa- 
ture. The same observation is too generally appli- 
cable in the case of the more solemn attestarion to 
character in a court of justice. It is surprising to 
see with what facility persons are brought forward 
to swear that they would not believe such a witness 
in the cause upon oath. The admission of such 
testimony against character is, I believe, much 




discountenanced by the judges; and, whether for 
or against character, it offers a strong temptation 
to perjury. 

But these compurgators were not always, as wc 
have already seen, free from personal danger, should 
they have embarked in a losing cause. By the law 
of Burgundy, whoever were the witnesses of one 
who fell when tried by the wager of battle were 
fined, lest, as the law states, the crime of i 
offenders might be supposed exptable by the dea 
of one. 

This system of requiring the oath of the j 
cipal to be confirmed by his friends, or folio' 
pervaded many of the transactions, both of pi 
and of private life*. Thus, after the Emp 
Henry tlie Fifth, and Pope Pascal had inte 
changed oaths, the Poiw pledging himself not t 
anathematize Henry, and Henry binding himse 
to give a safe conduct to the Pope and his 
fifteen cardinals, and other dignitaries and earlflj 
swear in confirmation of the Pope's oath, and e 
bishops and earls bind themselves by that of thi 
Emperorf . This covenant was confirmed by tl 
participation of the sacrifice of the mass. The Pop( 
received the consecrated elements first himself, i 
subsequently (after giving the sacrament to 1 



* Heineccius, Elem. Jur. Germ, c 
+ William of Malmesbury, v. 




ministors of the altar,) he administered it to the 
Emperor in these words : — " This body of the 
Lord, which holy church presen'es, bom of the 
Virgin Mary, and raised upon the cross for the 
retlemption of mankind, we give to tliee, dearest 
son, for the remission of thy sins, and for the pre- 
servation of the peace to be confinned, and of true 
friendship between nie and thee, and the kingdom 
and the priesthood." 

A practice very analogous to the form then 
obser\'ed by Pope Pascal is still retained in some 
Protestant collegiate bodies, before the election of 
their superior. A doubt may lie fairly entertained 
whether the circumstance of that solemn appeal to 
Heaven has practically the effect intended, by 
securing a better election. I can, however, enter- 
tain no doubt, that the feelings of uncertainty, of 
di.sappointment, or of exultation, or rivalry, or 
anger, which must sometimes be attendants ujxin 
such an election, and which a very advanced state 
of Christian feeling and spirit is required to banish 
altogether from the breast at those times, mark out 
the hour of a contested election as the time least 
fitted for an attendance at the Communion of the 
Lord of Peace and Imvc. Some, I know, are 
men of such heavenly temperament, that no feelings 
of the kind would be sufl'ered to disturb their 
Christiaii frame of mind, and unfit them for that 
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holy sacrifice. But those men are few ; to the 
generality it would spread a snare. 

This practice, however, of receiving the Sacra- 
ment as an oath was very common. The usual 
form of words spoken by the individual who thus 
appealed to Heaven was, " May the body of the 
Lord be my witness to-day.^ History records too 
many instances of the shocking prostitution of that 
most holy rite, sanctioned not only by the highest 
authority of the Church of Rome in her commaads, 
but by the personal example also of those who 
assumed tu themselves the title of being infallible 
guides to Christendom. Tlius Pope Adrian, about 
the year 870, called the young King Lotharius, 
and all his train, to receive the sacrament as a 
solemn oath, in words which it is quite re^■olting to 
our dearest religious associations with the sanctity 
and spiritual character of that holy ordinance to 
repeat : — " If thou hast abstained from intercourse 
with her who has I>een excommunicated by the H*dy 
See, draw near with faith, and take the sacrament 
of eternal salvation for the forgiveness of your sins ; 
but if not, dare not to approach." And, afterwards, 
he invited each of the followers present in the same 
manner, varying the words only to suit their case: 
" If thou hast not abetted Lotharius in this int^^ 
course, the body and blood of our Lord Jesus Christ 
be protitable to thee to eternal life." A rejxirt was 
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industriously spread, that Lotharius and all his 
people, who, under these circumstances, took the 
sacrament, died; whilst even those, his abettors, who 
shuddered at the curse and withdrew, scarcely 
escaped with their lives*. 

* Other instances of a similar proceeding are adduced by 
Du Cange, Art: *' Eucharistia ;** where see the authorities 
fur this instance. 
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PrrFENDORF supplies US with a goo<l introduc- 
tion to a Section on Ordeal Oaths. *' As it is jusi 
and right," he says, " to pay the most religious 
reverence to oaths, bo it is vain presumption to 
expect or desire that their truth or falsehood should 
be evinced by an immediate miracle; as if God 
were obliged to exercise his judicial office at the 
pleasure and hmnour of men. And yet this was a 
superstition which very much obtained of old, i 
only amongst the heathens, but in the ignorant a 
barbarous ages among Christians*." 

Blackstone, with others of our writers, has giv( 
us the forms of trial by ordeal, and the oaths ( 
scribed to the disputants. After expressing 1 
astonishment at the folly and impiety e%'inced ja 
such proceedings, he very justly says, that thoug] 
in European countries, the custom most probably 
arose from an abuse of revealed religion, yet credulity 
and superstition will, in all ages, produce the same or 
similar effects. Various forms of such superstitious 
trials, closely resembling our ancient ordeal, are de- 
scribed as still extant in Candy, by the late Sir John 



' Puffendorf. iv. 2. 
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D'Oyly in his Sketch of the Cotiatitutum of the 
Kandyan Kingdunt*. They are chiefly used in the 
CBMU of a disputed right to a piece of land. Solemn 
oaths are first taken by both parties of their own 
right, and that they have not used enchantments. In 
uiany cases, should any misfortune after the taking of 
the oat)i and performing the ceremony, befall either 
of the parties or their friends, or theircattle, or their 
dwelling, judgment is forthwith given against that 
party. Should no misfortune follow to either after 
the rite, the land is divided. But all these impious 
ceremonies, and all others which the whole worid can 
produce from the lowest depths of lieathenism, are 
not so disgraceful to human nature, nor so shocking 
to our feelings, as were tliose prostitutions of what 
every Christian must hold sacred, which prevailed 
through Christendom, and were practised by men 
who had the word of God in their hands and upon 
their tongue, whilst the Gospel of truth was shining 
around them, and would have enlightened them, 
had not so thick a veil of ignorance and superstition 
shut out its heavenly beams from their understand- 
ings and their heart. It is painful to dwell on these 
subjects, but I believe it is profitable to contempUte 
tliem. Muratori has preserved the precise form of 
the judgment of cold water, with many others; 
whenever he makes any obaervations of his own, 
they show a sensible and a candid mind. " This 
* Trans. Roy. Asiatic Soc., vol. iii. put 2. 
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is the true judgment by cold water, which St. 
Eugene and Pope Leo and the Emperor Charles 
commanded all bishops, abbots, and carls to hold 
and believe." 

" Take those men whom you wish to cast into 
the water, and conduct them to the church before 
all ; and let the priest sing the mass, and he will 
make those men offer at the mass. But when they 
c«me to the communion, before they communicate, 
let the priest interrogate each with this adjuration; 
— ' I adjure you, men ! by the Father, Son, and 
Holy Ghost, by the true Christian ftuth which you 
profess, and by the only begotten Son of God, and 
the Holy Trinity, and by the Holy Gospel, and 
by those relics that are in this church, that you by 
no means presume to communicate, nor approach 
this holy altar, if you have done this thing, or have 
consented and know what men have done it.' If 
the men are silent, then let the priest approach the 
altar and give the communion to all whom he is to 
cast into the water ; whilst they are receiving the 
communion let the priest say to each severally, * Be 
this Iwdy and this blood of our Lord Jesus Christ 
received by you as a proof this day •' [of your guilt 



• Munitori directa our atWntiou to iho fact, which IB well 
worthy of our obicrviitioii, that this funn must have had its 
origin in early days, before the use of the cup in the Sacra- 
ment was, by tho order of the church of Rome, taken away 
from the laity. 
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or innocence]. Ha^^^g finished the mas§, let the 
)iriest himself prepare holy water, and let him take 
that water, and let them go to the place where the 
men are to undergo the trial, — and there let him 
give to them all some of the above-named holy 
water, and say to each, — ' This is holy water, be it 
to thee a test of thy faith.' Afterwards let the 
priest conjure* the water into which he is to cast 
tlieni, — * I adjure and bless thee, O water ! in the 
name of God the Father Almighty, who in the 
beginning created thee, and ordered thee to minister 
to the wants of men ; who also ordered thee to be 
separated from the waters above. I adjure thee also 
by the ineffable name of our Lord Jesus Christ, 
Son of Almighty God, under whose feet the sea, 
by the clement of woler, offered itself to be trodden; 
who also willed himself to be baptized in the ele- 
ment of water. I adjure thee, also, by the Holy 
Ghost, at whose will tlie sea was dividetl, and the 
people of Israel passed through it dry-shod; at 
whose invocation Elias made the iron which had 
fallen from the handle swim upon the water, — That 
thou wilt by no means receive these men, if they 
are in any point of these [charges] guilty, either by 
ileeil, or consent, or knowledge, or device, but wilt 
make them swim upon thee, so that there be no 

* I think it ia quite eTidcnt that tbe wordB " Us coiijiire, 
conjurors," Sic. were derived from Ihese superstitious prac- 
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cause nor any enchantment which may not bring them 
to light. Obey, I adjure thee by his name, whom 
every creature serves; whom Cherubim and Sera- 
phim praise, saying, Holy, Holy, Holy, Lord God 
of Hosts, who also reigns for ever and ever: — Amen." 
Also, after the conjuring of the water, let him take 
hold of the men who are to enter upon the trial, — 
let him strip them of their garments, and compel 
each to kiss the holy Gospel, and the cross of Christ, 
Afterwards let this adjuration be given to each, * I 
adjure thee, O man; by the invocation of our Lord 
Jesus Christ, and by the judgment of cold water. 
I adjure tliee by Father, Son, and Holy Ghost, 
and the undivided Trinity, and by our Lord Jesus 
Christ, and by all angels and archangels, and by 
the dreadful day of diwm, and by the four-and- 
twenty elders who praise Go<l daily, and by the 
four evangelists, Mattliew, Mark, Luke, and John; 
and by the twelve apostles, and by all the saints of 
God, by martyrs, confessors, and virgins, princi- 
palities and powers, dominations and virtues, and 
by Thrones, Cherubin and Seraphin, and all the 
secret things of heaven, and by the three children, 
Shadrach, Mesach, and Abdenago, who daily praise 
God, and by the hundred and forty-four thousand 
who have suffered for the name of Christ ; and by 
Mary, the mother of our Lord ; and by all the holy 
people of God ; and by that baptism with which 
the priest regenerated thee — I adjure thee, that 
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if thou kiioweat of this theft, or hast heard of 
carried it [the stolen thing] away, or received it 
into thy house, or were consenting and agreeing, or 
if thou liast a heart hanlened and waxed gross, or 
art guilty, that thy heart vanish, and that the 
water receive thee not. And let nothing evil pre- 
vail against this, through," fijc. The prayer-^ 
" Wherefore we earnestly beseech thee, O Lord 
Jesus Christ, give such a sign that, if this man is 
guilty, he be in no wise received into the water. 
Grant this for the praise, and glory, and adoration 
of thy name, tliat all may know that thou art the 
blessed God, who liveat and reignesl world without 
end. Amen.' Then let the priest take of the holy 
water and sprinkle every one of them, and imme- 
diately cast them into the water." 

Muratori tells us that many uf these forms were 
employed to detect heresies*. And he quotes 
from an ancient author an account of two suspected 
persons being brought to the trial of cold water, 
one of whom was saved, and the other condemned 
almost by the unanimous vote of those who wit- 
nessed it. At his own request, the latter was 

* Proceeclingn equally unjusiiSablo were not confined to 
time* of Po|icry. Though -itript of its Ibolish BUper»titinu8 
){urb, (he |iractice of ex|)urgatiun was for a time still 
retained among ProteHtants. The oath " ex olOcio," in tbs 
time of Queen Elizabeth, was employed for the same pur- 
pOM, This oalh was made iUegal by Statute 13, C. Ji., 
c. 12. 
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subjected to the trial a second time, and was not 
even in the least degree allowed to sink : being a 
second time condemned, he was sentenced to the 
flames. Miiratori's account of the rope which was 
always fastened to the bodvt and by which the 
innocent person was ^ved from drowning «Iiei) he 
sank, may aflord no improbable solution of the 
phenomenon of those who did not sink. It was 
only to manage the matter so as not to give liim 
mough rope, and yet deceive the bystanders. I 
cannot refrain from quoting one passage in our 
author's own words : " I pray pardon for myself, 
if I entertain a suspicion that this method of ascer- 
taining the truth was invented by a cunning rather 
than by a wise man, in order that, by an experi- 
ment not very hazardous, under the appearance of 
divine revelation, some wicked man might be 
rescued from punishment, and that it might be 
considered as a proof of his innocence, that the 
water would receive him into its bosom and not 
sustain him on its back. Men in those ages must 
have been very ignorant, and have laboured under 
a strange credulity, when, to discover the truth, 
they regarded it as a voice from heaven, that a 
tolerably weighty fellow ' should sink in water." 

The forms for conjuring the bread and cheese in 
what our Saxon fathers called tlie Corsned, are 
equally impious, and, could the prostitution of the! 

' " Bene pondetMuuDi.'* 
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most Eacred name, and of the moat holy institutions 
admit of any other than serious and sorrowful 
thoughts, would border upon the ludicrous. Grate- 
ful as every reflecting mind must be for that happy 
change whicli has been effected in our country 
since those times of darkness ; acknowledging with 
thankful hearts our deliverance from those bonds of 
superstition which then enchained Christendom, we 
must, nevertheless, not acquiesce in our present 
advanced state, whether of religious knowledge or 
of civilization, as though it could admit of no 
further improvement. These superstitions have 
neither place nor name among us: but we ought to 
show our gratitude by joining hand and heart in 
promoting a steady, gradual, constant progress from 
good to better. As in the moral and religious 
government of our own minds and heart, so in the 
cultivation of the greot field of srx;iety, we must 
be advancing, or we shall be retrograding; and 
with many others, whose station and talents will 
deservedly cause their sentiments to be lieard, where 
I could not, without presumption, expect mine 
to reach, I am deeply impressed with the con- 
viction that our practice with regard to oatlis, 
is susceptible of very great improvement indeed, 
and that the serious attention of our legislature to 
the subject is loudly called fur. 
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A TEKT extraordinanr custom fHvvailed in i 
couns of ChristfiKkxn, wb^v the sovemgn nfl 
took SB oath in his own penoD ; but wheaevtai 
wBs iMMiiiiij for his prumise to be confirmed, 
his oath, bis courtias, or his ambassadors, swore 
h» name and in his st«ad. There are ma 
curious instances of this custom preserved 
history. For example, TQIet (often quoted 
Tilius), among other instances records that wli 
St Louis of Franw made a treaty with Henry ij 
Third of England, in the year 1231, the priori 
St Martin's in the Fields, [Le prieur St Alaif 
des Champs] swore to the treaty in the presence: 
Louis, and on the soul of Louis. The oath « 
sworn for Heniy in his presence, by one Ra^ 
[Roul filz de Nicole son seneschal.] So ( 
Isabells, sister of Henry the Third, was betrotlM 
to the Emperor Frederic by proxy, the ambi 
sadors swearing on the soul of the Emperor, and i 
his part offering to her the espousal-ring*. Iti 
said that the kings of France never took their od 
in their own persons but once, at their inauguratioi 




TiUet, lUtMil ties Trakh 
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on all otlwr occasions, they swore by proxy, or 
promised on their royal word. 

William, King of Sicily, in settling with King 
Henry the Second of England a treaty of marriage 
with his daughter, refused to take an oath person- 
ally, alleging that it was contrary to the custom ; 
and asserting that an oath sworn by others, in his 
[iresence, and on his soul, was equally binding'. 

Thus, too, by the laws of Germany, either party 
in a suit was allowed to swear by his proctor, a 
custom (as Heineccius explains it) originating in 
the religious scruples of ecclesiastics who sub- 
stituted others to swear on their soulsf. This 
practice was followed by laymen, at first the more 
noble, at last the common people, so that the 
custom obtained generally of a proctor swearing by 
the soul of his client. But, adds Heinoccius, im- 
plying his disapprobation of such want of gallantry 
in those middle ages, this privilege was positively 
forbidden to women. 

The practice of swearing in the name, and at the 
peril of another, was very common in England 
formerly. In the Register of the Garter J, we have 
the oath recorded which was to be taken by any 
one chosen into that illustrious body, " sworn by 
his proctor." It is couched in tlicse words: "I, 

• S«e Du Cnnge. " Jurarc in Bniinam alteriu*." 
t Uein. El. Jur.Goi.T. 219. 
X 1724. 
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A. D., knight and pnwtor of the renowned prince 
(arch-duke, duke, marquess, carl, viscount, baron, 
lord, or at least knight) now of late nominated and 
elected to the most famous Society of the Order of 
St. George, on the behalf and in the nauie of my 
said master, with a true heart and in entire faith, 
do promise and swear, that my said master shall 
well and faithfully observe and perform the statutes 
of this order, and all the articles of them, according 
to the import, form, and effect of them, at least so 
far as the dispensation of the sovereign shall 
moderate and declare." 

It is not generally known that this oath by 
proxy is still retained in some of our ecclesiastical 
courts in England*. It has long been disused, 
with many others, in Doctors' Commons. la it 
reasonably retained any where ? The following is 
the form as observed in the ecdesiasdcul court of 
Hereford within the last seven years. 

A form of exhibiting answers by virtue of a 
special proxy through a syndic : — 

" 1st. I exhibit my spec^ial proxy for the mayor, 
&c., and I do it on my own part for the same 
body; and, in the name of my employers, I answer 
and believe in all things, and by all things, as to 

* I was not aware, till this section had been sunt lo the 
press, that the form of an Oath by Proxy ia slill ntained 
at Cambridge, "when a Master of Arts isrreatedby proxy,"J 
" Jurabis in animam MaKislH A.B., &c." 
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what is contained Jii the wordis uf till:) my special 
proxy. 

" 2nd. And I swear by the soul of this my same 
employer, and by the sacred Gospel of Gcxl, that 
the answer is true according to the information of 
my employer, and the belief of my proxy, in those 
things which concern the matter in question in 
regard to the corporation, and concerning the know- 
ledge of this, my same employer, in the things 
which concern the matter in queatioa concerning 

This oath was taken in 1837, by a professional 
gentleman of my acquaintance. How far this 
custom, originating in superstition, and continued 
in ignorance, deserves to be authoritatively put 
down in a Christian protestant country, I trust will 
soon be made a subject, with many others, of 
serious and dispassionate inquiry. It is painful, 
though curious, to find every where, under some 
disguise or other, so many heathen customs pre- 
valcDt among ua. Heineccius tells us that the 
custom of swearing by proxy in Germany, origi- 
nated in the scruples of ecclesiastics, but we have 
traces of it in high heathen antiquity. Xenophon, 
for example, supplies a precedent when he records 
the projKisition of the Thebans to swear in the 
name of all the Bteotians", Indeed it was the 
usual practice of the representatives ol the dijfeient 
* Xen. Hcllun. lib. v., c, I, 
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states to Bwear to a treaty in the name of their 
employers and masters. The fifth book of Thucji- 
dides (as well as other historical remains,) abounds 
with instances. 

I have recollected a passage in Livj, which 
was not present to my mind when this chapter 
was first written, but which bears so strongly 
on the point before us, and throws so much light 
on the practice, that I cannot persuade myself to 
omit it altogether. It was about two hundred 
years before Christ, that C. Valerius Flaccus 
was elected edile ; but because he was Flaraen 
Dialis, or priest of Jupiter, he could not take 
the oaths of office ; and no magistrate elect could 
carry on the duties of his office for more than 
five days without taking those oaths. When 
Flaccus applied for a dispensation, the senate 
decreed that, if the edile would find an approvetl 
substitute to take the oath in his stead, the consuls, 
if they should see fit, might negotiate with the 
tribunes the matter of an appeal to the people- 
Lucius, the edile's brother, was nominated as his 
brother's proxy, and the people passed an order, 
that it should stand just aa if the edile had sworn 
in his own person". 

le mdiliii JurBSset.— 
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HisTOBY records many remarkable instances of the 
superstition with which oaths were sometimes taken 
on relics. One, which is represented in our frontis- 
piece, is by no means among the least interesting ; 
whilst it tends to confirm what is constantly forcing 
itself upon our mind, that all attempts to make the 
religious obligation more binding, whether by the 
mxilti plication of oaths, or by adding to the super- 
stitious circumstances attending them, are baffled 
entirely when the principle of upright dealing is 
absent. The guilt of the perjurer may, indeed, be 
enhanced, just as a person who wilfully repeats 
again and again a bare falsehood may be considered 
guilty of more deliberate sin ; but the value of the 
pledge is not proportion ably increased. The scene 
represented in the frontispiece is taken from the 
Bayeux tapestry, a very extraordinary production, 
describing successive events in Harold's and Wil- 
liam's career; and, not without a considerable 
degree of probability, referred to the skill and 
industry of the Conqueror's queen. It is still pre- 
served in the cathedral of Bayeux, in Nonnitndy. 
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Ol'r English chroDJclers represent William Rufus, 
oil every occasion on which he used strong lan- 
guage, as employing an oath, " By St. Luke's 
face." Rapin and others call it his favourite oath. 
This is a very curious mistake, originating in a 
mistranslation of the Latin phrase of some ancient 
historian, probably Eadnier, or William of Malmes- 
bury. " He swore," say they, " per vultum (le 
Luwa," by the face of, or at Lucca, without the 
shadow of a reference to the Evangelist. The 
inquiry into this curious fact opens a passage of 
English history more fully than it is usually 
presented to us, and leads us to matter also of 
general interest; a circumstance which, I trust, may 
suggest a sufficient apology for this digression. 

William the Second was a very headstrong anti 
irreligious man, reckless of Proridence, with un- 
governable passions, self-willed, blind to danger, 
and regardless of duty. On one occasion of his 
employing the oath in question, tliese qualities 
showed themselves so prominently, and they so 
clearly develope the character of the man, that 
I take leave to insert the narrative more at length 
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than the bare explanation of his oath might r 
quire*. The king was in the full enjoyment of 
hunting-party when a messenger, from beyond sei 
brought him tidings that a town which had lately 
fallen into hia hands was besieged by the enemy. 
Instantly, equipped as he was for the chose, 
turned his horse's head, and made for the 
On his attendants' suggesting the propriety 
waiting till his forces could be collected and mar- 
shalled, he scornfully replied, " 1 shall see who 
will follow me. Think ye I shall not have an 
army ?" He arrived at the coast almost alone. 
The wind was contrary, the weather stormy, and 
the sea in dreadful agitation. Resolved to pass 
over at the moment, when the mariners remonstrated 
and implored Mdi to wait for a less foul sea aad 
sky, he exclaimed impetuously, " I never 
heard of a king perishing by shipwreck; loose 
cables, I say, instantly. You shall see the elements 
conspire in their obsequiousness to me." William 
crossed in safety, and the first nimoxir of his 
landing scattered the besiegers. A leading man 
among them, one Helias (the Earl of Flesche, his 
competitor for the Earldom of Maine), was taken 
prisoner, and brought before the king, who salut 
him with a jeer, " I have you, master." To tl 
his high-minded captive (whom as the histi 
remarks, his imminent danger could not teach 
• Entlmer, i.. 124. 
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deiice or humble language,) replied, " It was by 
mere chance you took me; if I could escape, I 
kaow what I would do." Upon this William, 
almost beside himself with rage and fury, clenrhing 
hUJht at Heliaa, exclaimed, " You rascal ! What 
woidd you do ? Begone ! away ! fly !" and " By 
the face of Lucca (per vultvm de Lucca) if you 
(.-onquer me, I will make no terms with you for this 
free pardon"." 

The Face of Luccx. 
In consequence of different legends of " The 
Holy Face" existing in the Church of Rome, I 
was for some time under a mistake as to the real 
origin of this oath. " The Face of Lucca," how. 
ever, by which William swore, was undoubtedly a 
crucifix in that town. Butler in a note, on the life 
of St. Veronica of Milan, calls it a very ancient 
miracuhua crucifix, in the Chapel of the Holy 
Cross in the Cathedral dedicated to St. Martin. 
Lord Lyttelton says, " There is at Lucca, in Tus- 
cany, an ancient figure of Clunst brought there 

" I know not whether I have given the correct ttansla* 
tion of the histori&n'a own words, " Obuncans Holiani." 
The word i» not ciaMical, nor do ! remember to have met 
wilh il elsewhere. "Ohmicis pedibua" is a classical ex- 
pression, used by Ovid, for the clenched talons of an eagle. 
I have, therefore, eot^ectured that the writer's meaning was 
as I have expressed it. Perhaps it means seizing, grasp- 
ing, clenching Helias. Another interpretation is. "beckon- 
ing to him with his flnger." 




u^m or siLius Kcrr?. 

V ■• >^ pvtead, aid vUdt tfaer siv 
««|[ mmwAx, Tbej od it " 11 
^■to *dlo A Lvcca," and ate ao pnmd of |m» m m 
mg ic, due k it n iif J « tlia- cnni wjtb tbn 
Tf^™*. * ^— ^~ Tidtas de Loca." " In «n ItaBn 
bnA pobbiied m 1^, caBed •^7/ fomtiert 
im fii im mi m dttte eowr A Lmeea~ the l^end k ginn 
in detafl at gnM la^di, with much ptMOp of dr- 
omwtancg, The author calU it the Holy Crass, 
and saiTS ft i> the Im^e of Jesus cnicified. He 
tells us it vas made in eoosequeoce of a mitacukxis 
ccMDiDaDd givcD to the Nioodenus of the Gu^l to 
go to mount Cerfnm. and carve that image : where 
be fotined it under the immediate guidance uf 
heaven, '* Con arte divina e noa sua.** An angi4 
kmg afterwards, by a new miracle, commanded the 
i)i<ihi>pof Lucca, to go with all his clergy to Porto 
di I^utii, whither it had been miracuhmsly tran»- 
porled from the Holy Land, and to bring so 
an acquisitiun to their own city : and after stating 
that Nicodemus had enclosed in it many precious 
relics, which had been handled by the Most Holy 
Virgin ; he further adds, " that as the first Chris- 
liftiiH devoutly worahippett it, he is not deceived, 
Mho lielievcfi that it was also adored even by the 
Holy Virgin herself, and by our dear St. Paul, by 
Hi, Peter the Head of the Church, and hy all the 
AjKi!>tles nitil I1iKci]il(^!i who were slationed together 
there." 
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Tlii-re are twu very curious passages in Dantt 
which refer to the superstitious veneration paid to 
this image. A sinner from Lucca is represented, 
by the poet*, as thrown into a sea of boiling pitch, 
where he tumbles and rolls over and over, in the 
dreadful flood, bke a. porpoise, to intimate that when 
on earth he would duck down and throw hiniaelf into 
the same posture, with his forehead on the ground, 
before the image of Lucca ; when he is assured, in 
his torments, by his triumphant foe, that his 
reliance on that relic would avail him nothing : — 
•' Here hath tlie holy eountcnonce nu place. ' 

An oath very similar to this of William, — " By 
the Holy Face," — is used to the present day in 
Spain, especially in Valencia. Its origin is found 
in one of the most engaging and affecting, hut not 
on that account less unfounded legends of the 
church of Rome. How very prone are men of all 
ages to do evil that good may come, to invent or 
propagate what is not true, with a view of securing 
some desirable end ! How much are Christians, of 
every age, in need of being warned against attempt- 
ing to spread or uphold the truth by unhallowed 
means ! Pious frauds, tliough often sanctioned on 
earth, offer a direct insult to the majesty of the God 
of truth and justice. We may be sure he abomi- 
nates a falsehood, even wheii the man who has 
• Compare Danle Inremo, xxi. jn., wilh sxii. 19. 
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forged it thinks he utters it in the ser\'ice of God ; 
and we may he equally sure that if we cannot com- 
pass an end in any department of religion, or 
morality, or civil government, without relinquishing 
the very truth, that circumstance is of itself an 
intimation, as plain as if it were spoken b^' the 
tongue of an inspired prophet, that t!ie specitic 
object, however desirable, is not intended by Provi- 
dence to be brought about by such means of ours, 
and that it is presumption and nin in us to attempt 
it. Many of the Roniish legends sprang unhappily 
from less worthy motives than mistaken zeal for 
the Gospel, and we can only lament the depravity 
which would enijiloy the religion of Jesus as an 
instrument for compassing selfish, anibitious and 
worldly objects. And e%en when we are required, 
in charity, to refer the invention of a legend to 
a well-intentioned but misguided zeal, however 
the imagination may be pleased, and our interest 
excited by the narrative, no sooner do we reflect 
upon it as an unhallowed auxiliary to the word 
of the Eternal and Omnipotent One, than we turn 
from it in shame, and ]>uin, and sorrow. Such 
is the " Legend of the Holy Face." As our 
blessed Lord, so runs the tale, was bearing Ids 
cross towards Calvary, overwhelmed by the weight 
which pressed his soul, and bent his body to the 
earth, he stumbled three times. In Spain 
arc prints representing this afiecting scene 
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called, "The three Falls." On one of these 
nioments of anguish, a. female fruni Verona, with 
on aJTcctiouate desire to relieve his suffering, wiped 
his face with a handkerchief, thrice folded : an exact 
image of his countenance was left impressed on each 
of the three folds. One of these the people in 
Valencia pretend to be still kept in a cathedral of 
their own, exhibiting it on certain holy days with 
much ceremonial solemnity. And by this " holy 
face" they swear*. 

• Tliere are various discrepancies in the details of tliis 
legend. Whilst some persons assure us that the etymology 
of Veronica from Vera Iconica is an after-thought, not 
worlli notice, and that the most correct legend rcpresentii 
the female as having been a virgin tyom Verona, others con- 
sider this latter account as totally erroneous, hnviDf>:iUorigin 
only ir> an ignorant confusion of names and circumstances. 
I believe, however, il is very current in Spain. I have 
thought it best to add the note of Mr. Butler; " St. Veronica 
of Milan, 1497. The print of the holy Eice of our Saviour 
on a linen cloth is kept at St. Peter's church at Rome, 
with singular veneration. It is mentioned in an ancient 
ceremonial of that Church, 11-13. It was called Veronica, 
or true imago of our Lord's face, from J'fro and Tconica, 
llie word used by St, Gregory of Tours, from the Greek 
word Icon. Some modem* imagine, that it sened at the 
burial of uur Lurd : others say, that a devout woman wiped 
his face with it. when he was fainting under the load of his 
cross going to Cnlvary. In some particular misMls, as in 
that of Menti, 1403. among the votive masses is one, *De 
sancta Veronica seu Vultu Domini.* in the same manner as 
there is s mass 'On the Cross.' Such devotions are 
directed to honour our Lord with a remembrance of this 
relic, memorial, or pledge. From tliis office of the Veronica 
is taken an anlbcm and prayer which are said in some 



4 



OATH OF WIIXIAM RUFU8. 

immlt dnndwti as a eomnieaianiioa of the Holy Face of 
Laeea, wbidi ia a xtrj ancient cracillx in the Chapel of the 
Holy Craai in the Cathedral dedicated to St. Martin at 
Liaeea. A eopr of the true Veronica is kept in the Cister- 
tian Nnnneiy at Montreoil, a present of Urban I V^ to this 
his sister being nun there, 1249. Some private 
and diurebes haTe giTen the name of St« Veronica 
m the devont vonan who is said to have presented this 
do&lo ourdifine Redeemer, but without sulBcient 



OATHS OF OFFICE. 

It must be confessed that prnmissory oaths, of all 
kinds, and oaths of office in particular, have the 
countenance of a very remote antiqiuty ; though, 
as it appears from a cuHouh passage in the Politics 
of Aristotle*, in the earliest times, whilst their 
kings were sworn in some states to be faithful in 
their high trust, other states dispensed with the 
oath, Indeeil I can entertain no doubt that the 
words in the original, though differently inter- 
preted, rather imply that it was only in their 
character of judges they were sworn. The philo- 
sopher's words are these : " The kings had sove- 
reign authority as to the conduct of wars, and as 
to all such sacrifices as did not appertain exclusively 
to the priesthood ; and besiiles these duties they sate 
as judges in trials; and this they did, some on 
oath, and others not on oath. Their form of oalh 
was the lifting up of the sceptre." 

Judges in early times always swore to discharge 
the duties of their office without fear or favour : 
we have, at least, so large a number and variety of 
individual instances, as would authorize us to draw 
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that ccmcluaion almost universally. Pollux rectus 
the oath of the judges of Athens, after their elec- 
tion, which was, that they would give judgment 
according to the laws in those cases on which laws 
existed, and in cases not determined by law, thev 
would give the most righteous judgment*. The 
Archons' oath is also presened. It ran thus, that 
'* They would observe the laws and administer 
justice without partiality; would never be cor- 
rupted by bribes, or if they were, (for tbey were 
allowed this alternative,) they would dedicate a 
statue of gold to the Delphian ApoUo." This oath 
they first took in the royal portico, and again 
repeated it in the Acropolis. 

In Rome, also, we find that the public officers 
were admitted to their station with an oath. We 
have referred to the case of the consuls, and others, 
before, and we need not cite more instances. I 
believe we may assume it as a fact lliat, in Atliens 
and in Rome, oaths of office were generally re- 
quired. There are pas.sagea which seem to inti- 
mate, more or less clearly, that judges not only 
took their oatli of office on tlieir appointment, but 
also rejwated it, in the most solemn manner, at the 
very time of their giving sentence. Clement-f- (or 
rather the writer whose work is improperly assigned 



• Pollux, lib. viii. c. 9 ami 10. 

t Clem. lib. ji. De CoBRtituC. A]k»1. c. G2. 
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to Clement of Rome,) in urging upon Christians 
their imperative duty, dwells upon the care and pain- 
ful anxiety shown by the judges of this world in pur- 
suing their examination into the trutti, and refers 
to the custom of the judge, before pronouncing 
sentence of death, lifting up his hands towards 
the sun, and testifying that he is innocent of the 
criminal's hlood. Seneca* tells us distinctly that, 
when on the point of paatdng sentence, they swore 
that they gave nothing for favour or entreaty. 

Among the laws of Lombardy one provides that 
the oath of a judge shall bind him to do justice to 
the utmost of his skill and understanding, and 
neither to pervert nor defer justice for any reward 
or human favour. 

In the curious little liook before referred to, enti- 
tled " The Pleasant History of the Conquest of the 
West India, now called New Spain, translated out 
of the Spanish Tongue by T. N., anno 1578," 
among other cereinoni^ observed at ' the corona- 
tion of the kings of Mexico," we find the following: 
" Upon his, tlie new kingV, left ami tliey boimd a 
little bag of incense, and then brought unto him a 
chafling-dish of embers made of the bark of an oak- 
tree. Then the king arose, and with his own hand 
threw of the same incense into the chaffing-dish, 
and with great reverence brought the same unto 

• SeoecB, Controv. ix. 3. 
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the God Vitzilopuchtli,aiid after he had smoked him 
thi-rewith he sate him down. Then caiiie the Higli- 
Priest and took of him hisoatli to maintain the rtJi- 
^on of tlie Goiis, to keep also all tlie laws and 
customs of his predecessors, to maintain justice, and 
not to agra^nate (oppress) any of his vassals or sub- 
jects, and that he should be valiant in the wars, that 
he should caiiae the aiin to give his light, the clouda^ 
to yield rain, the rivers to run, and the earth 
bring forth all kind of grain, fruits, and otl 
needful herbs and freest These and many ot 
impossible things the new king did swear to 
form, and then he gave thanks to the High-Prk 
and commended himself to the gods. Then all 
people cried, " The gotls preserve the new king." 

There is a very curious oath on record, which 
Frederic the Second, in the yem 12il, compelled 
all advocates to take. The law is couched in these 
terms': — "We will that the advocates to be 
pointed, as well in our court as before tlie jiistii 
and bailiffs of the provinces, before entering u] 
their office, shall take their corporal oath 
Gospels, that the parties whose cause they hai 
undertaken tbey will, with all goixl faith and trutl 
without any tergiversation, succour ; nor will they 
allege any thing against their sound conscience 
will they undertake desperate causes : and, should 
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they hiive boen induced, by mis representation and tile 
colouring of the party to undertake a cause whith, in 
the progress of the suit, shall appear to them, in fact 
or law, unjust, they will forthwith abandon it. 
Liberty is not t« be granted to the abandoned party 
to have recourse to another advocate. They shall 
also swear that, in the progress of the suit, they 
will not require an additional fee, nor on the part 
of the suit enter into any compatt ; which oath it 
sliall not be tiiifficient for them to swear once only, 
but they shall renew it every year before the officer 
of justice. Ami if any advocate shall attempt to 
contravene the aforesaid fonii of oath in any cause, 
great or small, he shall be renioveti from his office, 
with the brand of perpetual infamy, an<l pay three 
l»ounds of the purest gold into our treasury." 

The next law forbids a barrister to require more 
for his services tlian one-sixtieth part of the sum in 
dispute, if that can be estimateti; if not, as in 
criminal cases, the quantum of fee to be fixed at 
the discretion of the judge. 

Though it does not bear upon the inmiediate 
subject of our inquiry, I shall be excused in citing 
a law of Charlemagne, which I accidentally found 
when in quest of these oaths; it is preserved in 
Muratori, whose observations are, as usual, not 
devoid of interest. By that law it it enacted, that 
" the judges should hear and determine all causes 
fasting, and that the Earl shall not hold ills amrt 
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whieli the soldiers were afterwards bound*. As 
far OS I have ever been able to ascertain the point, 
the first military oath was voluntary, and bouod 
them to obey their officers, and execute their wmi- 
mands to the utmost of their power : and when the 
camp was formed they swore not to appropriate to 
themselves any of the spoil, or any property belong- 
ing to tlie camp. Afterwards, a great variety of 
oaths were administered, as the circumstances of 
the time seemed to require. They appear to hare 
been multiplied in number, and to have embraced 
a much more comprehensive promise under the 
emperors than during the republic. 

The military oath under the Caesars bears a very 
close resemblance to that sworn by Knights of the 
Bath. The Roman warrior was sworn to " value 
the safety of Csesar above all things." The English 
knight was thus boundf , — " You shall love your 
sovereign above all earthly creatures, and for your 
sovereign and your sovereign's rights and dignity 
live and die." Caligula compelled his soldiers to 
add, " I hold neither myself nor my children dearer 
to nie than Caius and his sisters*." The soldiers 
of Julian look an oath, their swords held to their 
throats, that they would endure every thing for 



' Soe Polybius, vi. 21, and I.i*-y, j 
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liim, even till they shed their blcxxl, should neces- 
sity require it*. 

Christian soldiers took the military oath, swear- 
ing, as Vegctius tells us, by God and Christ, and 
tlie Holy Spirit, and by the majesty of the emperor, 
which, next to God, la tn be loved and reverenced 
by the human race-f-. The same passage which 
actiitaints us with that fact, mentions a circumstance, 
which, I am induced to think, has been misunder- 
stood, lie says, the enrolled soldiers, after figures 
had been drawn with the point of a needle in their 
skin, look the oath. Potter and Harwood understand 
this to have been nothing less than the branded mark 
.stamped on runaways. I have little evidence to 
support my own opinion, though there is more than 
enough to overthrow tlieirs; and I offer mine merely 
as a conjecture. I cannot help thinking that the pto 
tnres which these Christian soldiers wore in their 
skin were representations of the Crucifixion, or at 
least of some person or thing which reminded them 
that though they were enlisted to fight the battles 
of an earthly king, yet that they were the awom 
soldiers of Christ. We know that the crucifix is 
very commonly seen now on the arms and breasts 
of our own soldiers and sailors. 

The oath given at the creation of Knights of t)ie 



* Amraianus MarcclUnus. > 
t Veget.. ii. c. S. 
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, to every new knight, la curious in i 
in its circumstances. Of course it savours of 
military, rather than a civil oath : '• The Offi<4 
of Amis brought them up (tlie new knights) usj 
a time, the seniors first, and, having made dug 
reverences-(-. Garter read the ensuing oath or adia 
nition; and Norroy held the book and ^ve it tbci 
to kiss." I 

" Right dear Brethren ! Great worship he di 
noble order unto every of you. You shall love M 
druad God above all things. You shall be stedfiM 
in the faitli of Christ. You shall love the kiaj 
your sovereign lord, and him and his right defeo^ 
to your power. You shall defend widows, maydeo^ 
and orphans in their right. You shall sulTer vt 
extortion as far as you may, nor sit in a place whcB 
any wrongful judgment shall be given, to yoit 
knowledge. And of as great honour be this ordq 
unto you as ever it was to any of your kinne, pro 
genitors, or others." J 

After the knighthood was conferred, the knighti 
being put in order, the youngest foremost, betweeii 
his esquire and Ids page behind him, they proceeded 
to the chapel, and there entered, two and tw«^ 
making reverences; but because tlie chape] was no) 
capacious enough, they all stood before their stall^ 



* Anitia, 1735. 

t To the altar. — Stows Annals. 
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and, after micmn hervjce and imthetns, the six eUlet^t 
were brouglit l)y the heralds, and offered their 
swords ; the Bisliop of Loudon, Dean of the Cliapel, 
receiving them; and laying thein on the altar, then 
gave the knights this admonition, 

" By the oath which you have taken this day, I 
exhort and adnioniHil you to use these swords to 
the glory of God and defence of the Gospel, to the 
maintenance of your §overcign''s right and honour, 
and to the upholding of justice and equity to your 
power, so help you God !" Which done they 
redeemed their swordfi with an angel of gold, and 
returned before their stalls, and stayed till all of 
them had done the same. 

At the chapel-door, the King's Master Cook, 
with a white apron, and cliopping-knife in his hand, 
having a little table before him covered with a linen 
cloth, as they passed by, said thus unto them : — 
" Gentlemen, you know what a great oath you have 
taken, which is to defend the Gospel, succour the 
widows and fatherless, right the wronged, &c., 
whicli if you perform and keep, it will be to your 
great honour ; but if you break it, I must hack off 
your spurs from your heels, as unworthy of this 
dignity, which will be a great dishonour to you, 
which God forbid !" 

Oaths of oifice have, I think, had very consi- 
derable importance attached to them, in alt places 
wherever they have Ijeen rctiuiretl. In many 



,i)untrii?s, ail proceedings conducted under ihe 
jiUperiiitendeiico, or by the instrumentality, af an} 
one from wliom at his entrance upon office the law 
requires this oath, are declared null and void to all 
intents and purpoeeti, should the taking' of the oath 
have been neglected. Thus, in France, so univer- 
sally were all public functionaries bound to take (he 
oatha of office, that (what seems to have excited (he 
admiration of the French law-writers,) even Peers 
were not exempt. This point was tried at Paris in 
1736, on the translation of the Bishop of Laon to the 
archiefuscopal see of Cambrai ; and the law was not 
altered by the Revolution, but still remains in fon* 
the same as before*. In that country, however, it 
has been ruled (in I8O7,) that the oath needs not 
necessarily be retaken on the removal of an officer 
from one place to another, though the acts of any 
functionary who has not taken the prescribed c 
at all are null. 



* Hcperloirc (lu Jurispruden 
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It was a matter of surprise tome, when I discovered 
the mistake into which 8uc)i a man as Dr. Paley 
had been initsled, on the interpretation of the phrase 
' a corporal' oath. Like many others in difierciil 
departments of literary research, he was betrayed 
by yielding too easily to one of those etymological 
temptations, the success of which is owing merely to 
the circumstance that they arc new, and opposed to 
the more obvious and ordinary interpretation. His 
note is, " It is commonly thought that oaths are 
denominated corporal oaths, from tlic bodily action 
which accompanies them of laying the right hand 
upon a book containing the four Gospels. This 
opinion, however, appears to be a mistake, for the 
term is borrowed frotn the ancient usage of touch- 
ing on these occasions the corporale or cloth which 
covered the consecrated elements." I am not aware 
from what source the archdeacon borrowed this 
ingenious piece of criticism, but I feel no hesitation 
in pronouncing that it is as unsound aa it is inge- 
nious. In the first place, I should say that the 
t-orporale, in Paley 's interpretation of it, not to 
make a broader assertion tlian the subject requircB, 
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^ otrf u^ on these oixasjons, more than tk 
^ or the Bible, or the altar, or the relia 
rtff iii^'" 'lowever, safely say, that if ever used 
Ij n5 not used in any degree so frequently, 
la the next p\ace, it is called, in Greek, a bodily 
tath*. It was opposed, I believe, to a mere 
declaration by word of mouth, and also to i 
mere written testimony, such as that of Atbanasiut 
above quoted, who says in his letter to Constantiu% 
\ hold forth my hand and call God to witness upon 
my soul- Thus, bishops and priusts were forbiddm 
to take a corporal oath, and were directed, amjdy 
losayeverj- thing with purity and truth. In th« 
fifth of Winchelsey's Constitutions. Priests are dJ- 
rMted to swear on the holy books lying open on 
which they are to have their eyes iixed. Therefore, 
nys Johnson, it is not a corporal oath, {or the 
touching the book or relics made it corporal. Ex- 
pressions, moreover, are constantly occurring in 
■ncient writers, which admit of uo other interpre- 
tation. Thus, " Toudiing hodily the holy GoRpels, 
let them in public take upon them bodUt/ the 
ottthsf." I have taken more pains in ascertaining 
the true view of the case in this respect, because a 
firiend of acknowledged talents and legal learning, 

• Iv/iaT'iH tt*'t. Tims n^anui ilnmi are *'• m r^fmrn 

j)m>. Anst Gth., lib. 7. So Plutarch in Coriol, r^M"— 
yt^"' ■'^^"''■S "" tuislbrtune happening to the body." 

f Taclis corporaliler sacrosanclis EvniiJteliiB in publira 
f^fforaliter siibcaiit Mcrameiita. — Dii Cancp- 
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though he did not take precisely the same view with 
Psley, yet still did not consider the expressiun as 
meaning merely un external visible or tangible act. 
My friend''s words arc, " I consider the meaning 
of the words ' corporal oath' to be this ; that it was 
formerly taken at the altar, where the consecrated 
elements were present; one of these elements, usually 
the first named, and always the first administered, 
being called Corpus Christl, And that the name 
of 'corporal oath' was retained after the oatli had 
ueaiied to be taken in tlie presence of the consecrated 
elements." But my friend forgets, that it was collet) 
a ** bodily oath," at the time when oaths, though 
often indeed sworn at the altar, yet were also sworn 
upon the evangcUsts, and the cross, without any 
immediate reference to the Eucharist. 

Since I learned his view of the question, I have 
met with so many repeated confirmations of the 
meaning which I have attached to it, that not a 
shadow of doubt remains in my mind, that both the 
archdeacon and my friend are quite in error. 

Brissonius for instance, when he gives an example 
of a corporal oath, {jurisjurandi corporoliter prte- 
stiti,) quotes a passage from an ancient dramatist* 
which I muitt translate verbally :— 

G. Touch thit altar of Vonu» ! L. I touch it 

G. By this Venui you must swear. L. What (ball I 

• i'liulut. Rudcn*, Act v.. k. 5, v. «, 
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lifting up of tlic hand in Scotland and Francv, the 
kissing of the fomi of the cross in Spain, the uisting 
of a piece of porcelain upon the ground in China, 
are each of them a genuine kind of corporal oath, 
just as much as our English form. But the author of 
the Institutes' in his definitions, whether of an oath, 
or of perjury, or in other subordinate questions, 
confines himself to the English species of the thing 
which he defines. He would never otherwise have 
limited an oath to a Christian ; nor could he, after 
evidently comprehentiing false-swearing within the 
meaning of the word perjury, have then limited his 
definition to the precise case which is punishable by 
our laws; nor would he in this case have confined a 
corporal oath to the prescribed form of taking it in 
England by Christians. He is right as far as he 
goes : and, as far as his authority goes, he establishes 
our view of the question. 

I cannot persuade myself to omit here, a curious 
)x)int of legal casuistry in the statement of wliich an 
expression occurs directly in point to our present 
question. In Italy, witnesses used to be sworn, as 
in our courts, before giving evidence, and tcilh their 
hntida upon the Gospels, (Evangeliis corporalUer 
tactis.) It was seriously argued, that since the 
Gospels were to be touched by the hand, and not 
by the lips or elbow, a poor man who had lost both 



• 3 Inst. 74. [161.] 
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hands, coukl not be sworn at all*. But the auAt»~\ 
«ho rroonls the esse, avemdes the objection, and 
gives a fonn by which he might be sworn ; " the ' 
judge is to admonish him to speak the truth, and , 
he, calling upon the name of God, is to swear b? 
God to speak the truth+," In the case of Ram- 
ki»«enseat r. Barker (virtually the same with OmT- i 
chund V, Barker), the Lord Chancellor who had 
directed commissioas to fuhninister in the most 
Aolenm manner such an oath to b Gentoo, as he 
would consider binding, is reported to have added 
" the words Corporal oatk, may stand for lifting 
up an arm, or other bodily member"" [as formerly 
the two fingers in Germany-] And upon the 
Attorney General suggesting, that there might be 
DO ceremonies in their fonn of taking oaths, those , 
words were left out, and the words " moat 
aJcmnly'' were to be inserted in their room. The ' 
Solicitor General Murray, in his argument on the i 
same case says, after the Roman Emperors were 
couvert-s Christians as well as those who continued 
Pagans swore according to iheir fancy without any 

' I was not before awaro that Hogarth'a inimitable 
picture of a mniested election, could appeal to such high 
aatboritr. Al the election of (he late Chancellor of 
OxGird, I witnetsed myself a similar ohjeclion taken to a 
paialjtic old gentleman's vote, who could not «iite without 
having his band guided ; — and all the votes must be taken 
in writing. The objection was indignantly overruled by 
the ihon Vice Chancellor. 

t Bassfiuo Thcorico-Priuiis. 
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particular form, and tlien he quotes the following 
passage from Selden (Selden torn. ii. f, 1467) 
We omit here that, as is very evident from history. 
Christian Princes adopted solemn and peculiar 
oaths of their own, such aft " By the Face of St. 
Luke," (per vultum Sancti Lucse) by this or that 
saint, by the foot of Christ, and other such, too 
many : at length the custom prevailed that as thi> 
Pagans used to swear either touching, or in the pre- 
sence of, their sacred rites and mysteries, so the 
more solemn oaths were taken by Christians, either 
touching or inspecting t!ie Gospels, or with the 
Gospels before them, laying tlieir hand on their 
breast, or lifting it up, or stretching it forth. 
Such a one is said, moreover to have taken his 
personal or corporal oath, in contradistinction to on 
oath sworn in a letter, or in writing only.— Atkyns's 
Reports v. i. s. 32. 
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" BisROPS and Priests were not allowed to take 
any oath." It must be confessed that when 
we trace this subject carefully, with a view of 
ascertaining the time at which Ministers of the 
Christian Church were freed from the necessity of 
swearing to the truth of what they affirmed, and 
the extent to which such an immunity reached, the 
inquiry is surrounded by difficulties. Bingham 
(hook v., c. 2,) asserts, that Blsliops were not ex- 
empted from taking an oath before the time of 
Justinian, and that Priests did not enjoy tliat 
privOege before the Council of Tribur, many ages 
after. But I must {as far as my researches have 
hitherto enabled me to judge,) withhold my assent 
from the correctness of his inference. The Canon 
of the Council of Tribur seems to me, upon careful 
inspection, to be merely declaratory of a former 
law or custom. Besides it refers solely to disputes 
of small mtnnent, in which a clerk and a layman 
are the litigant parties. Whilst there is on record, 
I conceive, very strong evidence, that the judg- 
ment of (he Church had t>ccn for a long period at 
all events, if not from the earliest time» after the 




Uhftt MMtdonsiB broa^ famtd Am Hair Gc0> 
f«lA, inddMRdthe ^ttliop» w)io had been 
U9 temfy upon oath, whether the recoffd vs 
m vhich Bafll, Bishop of Sdeuda, awered 
^* Ser^r up to tins time have we known an oath 
tifndered to a BiJihop. Each however, as standing 
Uffrjre the altar of God, and having the fear of God 
\Hrfim: bin eyeft, and keeping his own oonsdence 
piin- iH'tore GcxI, must by no means omit to testify 
whaUrver he rctainft in hiH memory'' The word 
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" hactenus'" *' ever up to this point," seems to me, 
I acknowledge, to go far towards establishing the 
custom. See Van-Espen, vol. iii. 187- 



In this treatise, I have thought it neither necessary 
nor exi)edient to enter upon questions of casuistry 
no longer entertained. Many such, I am fully 
aware, are found in the records of former days, on 
points which a few grains of conimon sense and 
honest principle, would enable any one to decide 
satisfactorily and correctly for himself; but which 
usetl to be debated with far more animosity and 
warmth, than discretion and temper; and were 
pursued with much greater interest dian was 
attache<l to principles of primary and essential im- 
portance. Among other points, I have not alluded 
to a question, for ages reganlcd as one of the 
chief subjects of inquiry and controversy — the 
power vested in the Pope of dispensing with 
oaths, however solemnly pledged. I know not 
whether the weakness or the wickedness of some 
positions formerly maintained on the subject of 
oaths, would be the more striking and offeosivc 
to enlightened Christians ; and I have no wish to 
perpetuate the remembrance of them for an hour. 



THE END. 
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Tulor of MigdaJeD College, Cambhilge. 




ON WARMING and VENTILATING HOUSES 
and BUILDINGS, by means of ATTEMPERED AIR; 
{Uustrated in the case or the New Fever-wards of Aildenbrooko's 
.Hospital: and now applied to some of the Public Edilices in 
tb; l/niii«'»iVy of Cambridgt. 

By 8. WHITWELL. 




XEW BOOKS I'UDl.lSHED DY . 



A DAILY PRAYER BOOK, for the 
Families aod Schools. 

By JONATHAN T. BARRETT, D,D, 

Rcclor or lieauchatnp lloding. Elsdei. 
Thl> Donk nf Fislly Dnotion li bqI brnuliiiUaD ; dlThliBB Omi 
bbIv dnwB up lo tha UnfuajB of Ihc cuion aUsn. bslwn Ibal 
Chunta, bdlifncably to h« farm ud HoiHhald. bf tba li 
Onlci tir MotvlBK ud Bimdng Berrto • — ' —- 




PAITH and PRACTICE; or, The Apj 
■*• Chrietian Principles lo the Practical Duties r 
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FRENCH CLASS BOOKS, 

By L. T. VENTOUILLAC, 



And uted in Ike School offke College. 

RUDIMENTS of the FRENCH LANGUAGE, 

Of. FIRST FRENCH HEADING BOOK. 
'n\Tti>'iNO 1tul« and Eicrciseeon Pronuncialion ; Principlo orTraiU' 
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I CODIUKIlIlg li 



LIVRE DE CLASSE. 

rmn Hork. intended at a Itcadintt-ltook for the t'liper Clanea in Schml*. 
t* well as for Private Sludenta, consiau of aeveral books of Anachariii uid 
if TelinaiiHi. followed hj copious eilracu from ihc best French vriien 
}l tha serenteeiilli and eighteenth ceotuiio: to (hew are added specimens 
>r FriHeh Poelru, preceded b]r a ihorl treatiie on French VeraiGcation, uid 
rollotred by a Lexicon of the proper nama which occur in the book. 
In the Notes, the l-Jlitor has endeUTaured, not only to explain difficult 
phrases, bul by frequend)' quoliog the original piasagei which tlic Freni^h 
writers have imitated rrom the Ancienti, to establish a ~~ 
lielween French and Classical Literature. 

nr. 
MORCEAUX D'HISTOIRE. 

Tnr> little nork coniuts of Fjtracis from the b«si French Ilistariani. 
■uch asBinufl, Mmlaquiiu, RoUin. BarlhiUmi/, VtIM. H^antl. Si. 
Rial, Sumtndi , Migurt, &c. The hiilaHcal iafbrmatlOD which thu work 
aSiirda, the Tarioua styles of compoiitian it exbilnta, and the uneicep- 
tioDahlo ehsracter of its conlenU, render it peculiarly lit for the inatnicliun 
ofTDuth. Price 3). W. 

IV. 
FRENCH POETRY with ENGLISH NOTES. 

A siw Edition, with Additions. 1i. 

"ki" ffii'ibr'^'i'^ ^UuTui '*"'''' F«"CH Poit«^OW*nir'i.. 

■ hkh b* lu> hiltHilD fuund it dimnll, Ir »l iBpoHnili, to rfn ^ HlUlvlun 

"^''■, ?. '. ' T t * '»'' ■* 'taim Pbxtbt jW a w*w, hmliw. 

naUwd bi M'jv li '''•"™,«"'- ■■'J W "IW'r '*■ *• KiiM p.Mi*» Ibte UIU* 
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PrBi.i.«HFb Mi>MinY. in .Mu«ic Fulio. price: li. tiJ.. 

SACRED MINSTRELS 

A COMPREHENSIVE COLLECTION OF THE 
FINEST AM) MOST ADMIRF.D 

SACRED MUSIC OF THE GREATEST MAST 

OF ALL AGES ANI> NATIONS; 

ARRANGKl) u SOI^)S. PrETS. TRIOS. CHORrSSES. aicc . aa 
ACCOMPANIMENTS for i he PIANO-FORTE or ORGAN. 



Thii work will comprise Huch iif the licst pmdurtiuDi of thi> EnglUh, i^fni 
Italiun vhouln. h% aiv cnhriilatiMl for wicbl pnqiOMf*: a Iutkl* uruiwrtiou < 
itn* fithcr ultotfuthcr unknown in tb'w countr>-, many inacci-KBiblr. (W>m i 
nitiidr and iiKt of thi> volunii's whicli coDtain tliem. ami tho whole u»«-Ii' 
but iinifewinnal mutk-tan^. fnim tho irapracUcable ^lupe in whtfh thi'\ h, 

Cil>ii«he«l. The Rr«-at li-nt,th. »Imi, tu which ronH- Anthems, and all 
aiiaei. Ike., extend, and the many voice* they commoul) r^Miuin-. ii>nil 
onen inrouvenient for u«e ux ehanilter mii»ic. hawewr proiicr tliev muv U 
inTV-ifv of the chiirvhei for whirh they were written. From tfiPMe.' at 
•wiiin'eM, will l»o si'li-cte*! mieh a«i an* Ix'flt suited to the itbji>i't in xiew : 
will In> ho re-conetrurUNl and ainini!i><l. ui to lit them fur |iii\ati- |K>rii 
OeeaKionally, to«>, entin* worki. of mm le rate length, will }m' iri%i*n. includi 
new coni|H>Hitions of a deeidiMlly Miperior ehantcti'r. 

The exclusive nutun> of nearly all exihtint; collections of Saerc«l Mu; 
der« the prei»eut undertakin;; jtarticularly demirable : coni[K>«ittfms of tt 
coulil they Ix* procured in a l':innliar furui. and on ri'asonable term 4. would 
of that natronatfe which if now almost w holly l>estow ihI tm w-uik< of a 
kind. The:*4> deniduRita it i« intended to supply, and thuii (dace w ithin 
families, and of amateur* unnreustonied to playing from Kcore. rt*ally cih 
tie.il nnmir. — classical, yet not lalMirii>u>ly ami ustdeskly learned. — iii a f*. 
at a price which will deter none from Ixi-oniiui; purchasertf. 

Each Monthly Part (price 1*. M. ) will contain from Four to Six. or ev 
Pieci'sof Muxic'varj-int; in numU'racconlin;; tothi>ir length. to:;ei]icr with 
and bif>i;r:iphical noticeti of thi> com|iOi>erN. and of the author* of the 
adapted, and will consist of twenty iKise«, music-folio size. 

No. I. tOM.\iNs: — 

I. Air Ctifue, hi us If'urship.and fall dotrn IIakpxi. 

II. Anthrm, . . . Prepare ye the TFay of the lM}Td . . . Mich^f. 
III.Anthkm. . . . Biholdl I bring yuu glad tiiiingt. . . I)k. I^bi 

IV. QiTAKTKTT, . . Uowhlt'i^t the man. hmc more than hlekt! Riohini 

V. SACRfD SoNfl. . Thi' Lord, the Almighty Monarch. Kj,ake Kkftiio^ 

VI. AiH Eternal Ruler of th: Skies Mo/ art 

VII. S01.0. (MS.) . 1/tar my Prnyr I>K. l)ii 

iso. II. 

I. Tki»>, .... In find s Xnmc will I njuitr .... Pukcki.i 

II l)r»T. . . . Of Star % how fairest IIavun. 

III. An-iiiem. . . come hither and hearken Nar»s 

IV. DuKT, . . . (t hold Thoti me up Marcki. 

V. Sacrkd SoNft, Yon At^tty Rtll, so fnll and sirelling Nkvkhk 

VI. CiiuRAi Come, O eome, u'itn Sacred Layi . Himmki. 

No. HI. 

I. Air 0. iMimh of Ood Mosart 

II. .\nthvm, . Lord, lehat Love have I unto thy iMte Kfnt. 

111. AiK livery /hty trill I gire Thanks unto Thee IIasi>i:i 

IV Nunc Dithittii CiirixoN: 

V. CmiihiMAhSi^Ncj Messiah! at thy glad Aj>i-rnach . . . IJm'h. 

VI. Tliio .... it Lord. T/iou hagf Kftirrfifd fin out . . ('Ki-Ff. 



LONDON! .lOlIN W. PaJIKKR, WK.ST STRAND 
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